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Current Topics. 


The New Property Statutes not to be postponed. 

THE FOLLOWING paragraph, which appeared in The Times 
of the 18th inst., should effectively dispose of certain hopes 
or wishes, rather than rumours. to which expression has been 
given in Lincoln’s Inn, amongst other places, in the course 
of the last few days : 

“There have been a number of rumours lately that it is 
proposed to postpone the operation of the Law of Property 
Act, the Settled Land Act, the Administration of Estates 
Act, the Land Charges Act, and the Trustee Act—all really 
forming integral parts of a comprehensive alteration of 
the law of property, which comes into operation at the 
beginning of next year. It may be stated authoritatively 
that the Government have no intention of postponing 
these Acts. To do so legislation during the present Session 
would be necessary, and no such legislation is contemplated.” 

No doubt a strong case could be made for postponement, 


but the chances of such a course being taken are practically 


nil, 


In Curia Parliamenti, 

SEVERAL MATTERS Of special interest to the legal profession 
have already received the consideration of Parliament in 
the course of the first week after its re-assembly Both 
branches of the Opposition have given expression to the 
general feeling of suspicion prevalent in many quarters that 
political considerations in some form or other played a part 
in the withdrawal of the charge of larceny in the case where 
the newspaper van was seized. No doubt more will be heard of 
the matter in the debate upon it, of which notice has already 
been given. It is a noteworthy fact that all parties in the 
House of Commons profess their concern lest cases of this 
nature should tend to destroy public confidence in the 
impartial administration of justice. 

On Monday and Tuesday attempts were made on the 
Second Reading of the Expiring Laws Bills to include therein 
three Acts affecting tithe, and which are about to expire 
the object sought being to prolong the status quo for another 
year. 


Crinunal Justice Bill, the 


On the report stage of the 
providing that where, 


Home Secretary moved a new clause, 
in the course of a criminal trial any member of the jury died, 
or was incapacitated, the trial should proceed with the other 
members of the jury (numbering not less than ten), provided 
their written consent. There 1s, 
urged against 


both sides in the case gave 
we think, considerable force in 
this new clause, that it will prove unworkable as no person 
e to being tried by a 


the Hom 


the argument 


accused of a criminal offence would agre 
le sser number of juror thantwelve If.a secretary 
House, “the Government had come to the 
le gal advisers to the 
that it would 
that the trial 
necessary 


from 


assured the 
conclusion, after consultation with the 
Crown and with some of His Majesty 
be no hardship to the pe ople of this country 
should go on, why make the consent of both parties 
and thereby lessen the chance f the new «provision 
proving effective ¢ 

A new clause, making the Lord 
Chancellor of the appointment of a Chairman or Deputy 
rejected 


whic h ( la int provided 


Judge 


the approval in writing by 
Chairman of Quarter Sessions wa 

Voting on Clause 18 of the same Bill 
for the abolition of Grand Juries at 
left to the free vote of the House, ar d Sir HENRY 
amendment that the clause should be left out of the Bill 
was carried by a substantial majority. Grand Juries are, 
therefore, likely to continue to be a feature of 
for some time yet. 


Moots at the Middle Temple. 

WE NOTE Wirt satisfaction tl 
attempting to create a Moot Society on 
Gray’s Inn Moot Societ Of all the Inns 
to have been the only Inn whic! encouraged this particular 
branch of legal educatio iy’s Inn Moot Society 
has already been in existe for OV The 
Middle Temple have ap] ed a committee for the purpose 
of organizing the Moots he members of this committee 
being Mr. Justice Sankey, Mr. Harr, K.C., Mr. HoutmMan 
GREGORY, K.C., and Mr. Bruck WILLIAMSON, as representa- 
tives of the Bench Mr. Jowrrr, K.C., and Mr. CLEMENTS as 
representatives of the Bar ; and Mr. WitLis and Mr. PATTERSON 
student lhe Inner Temple and 


(Juarter Session wa 


SLESSER Ss 


(Juarter Session 


Middl 


the lines 


Temple is 
nullar to the 


that 1 ‘ 
(rray s appears 


the Gri 


r half a century 


as representatives ol the 
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Lincoln’s Inn might 
Temple, and institute simil 
such Moots formed 
student who desire: 


of comment that 
to the Bar withou 
of the pract cal sid 
hand, have in mo 
solicitor’s office, 
are admitted. ft 
whether or not 
compulsory befor: 
the taking part tl 
young barrister, « 
ot the kind from 


benefit, I mew! 


The Welsh Disaster. 


THE BURSTING of 


happens, tl 

will be made f 
entitled to con ! 
fit in tht r 
H.L. 350, o1 
rainfall ! 
Marsland 16, 2 
malic 1 ct 


A.C. 263), they ec 
point of Ryland 
ot need on tl 


there wa 0) 


ck le! dant onl 


estat I I 
meal ul 


prove negligence : 1 
and in M ic] 
8S Cushing 
appears lo have 
v. Fletcher that 
America y ‘ 
Tyrus v. Kansas ¢ 
done so. In ¢ 


ownhel 0 


reservoll and 
threaten their f{ 


The “Election Lie.” 


THE ACTION of 


borough against cer 


restrall uch new 
was taken under tl 


Muni ipal Election 


No previous decision 


Act, but there re 
Ac t, LR&OD whic! 
Act forb.ds any | 


character or conduct 


false tatement an 
Mr. Justice A BUT 
that, even if t 


munists were la 


views, and not ft 


offered to prove th 


lem WIllL De nece ary to att i the r objects, the Labour 
part wile alming at r objects, repudiate violence 

On that footing the accusation was, In effect, a statement that 

t e plaintiffs were tanding for a policy in which they did not 
beliey and it may eertalr be ure d that persons of straig! 
forward character would not do such a tl ng Thus to mo 
wople the refusal of the inction without deciding the issu 
of ju tion infortunate. Se other decision 
nadie ' t . 4 Act does not sufficient 
otect t od fart f d dat tably the first reported 

the Sunderland Case, 1896.5 O'M. & H. 53, where the eandidat 
( d of ; a fT] nal te king advantam ot 

It vhat ditheult to understand thi 

d t ca r Baron Pottock, while deciding against 
the petitioner, suggestc d that to of a tectotaller’ he drank 
of sherry would b thin tt Act, because it woul 


etlect, ¢ ist mi Of hypoerisy In the Attercli ff Case, 
106, 5 OM. & H. 218, the late Mr. Justice GRANTHAM (p. 221) 
eretted that the Act ot wider in the way of preventing 
votes being obtained by fa pretence But in Bayley v. 
Edmunds, 1895, 11 T.L.R. 537, the Court of Appeal, reversing 


Day. J sranted | junction against publication of a 
stute! nt ( Wal virtually az iccusation against the 
eandid te of hy por tie conduct 


Liability of Non-resident Aliens to pay Super-tax. 


the United Kingd were determined by the House of Lords 
in Whitney v Inland Revenue Commissioners, reported in 
The Times of t ith inst Briefly stated, the points at Issue 


Two POINTS Of I t wrtance to aliens not re sident inh 


were: { ther a person not residing in the United 
Kingdor liable to pay super-tax on income derived from 
sources n the United Kingdom, and (6) whether, assuming 


him to be so liable, a notice requiring him to make a return 
of | come for assess ent and a notice ot asst ment when 


de could be served upon him out of the United Kingd ie 


Phe Lord Chancellor was of opinion that the expressions used 
n the Income Tax Act LOLS, prov ded for the paying of 
ncome tax by non-residents der ng income from the United 
Kingd nd that ineco tux and consequently super-tax 
not a liability which falls only upon persons resident within 

the territorial jurisdiction of the British Parliament. On the 
cond t, however, tl Lord Chancellor expressed a 

willinune to over-rule Znland Revenue Commissioners \ 
Huni, 1925, 2 K.B. 563, and was of opinion that the appeal 
hould } owed Phe | zbility purported to be cast upon an 
tlien non-resident by s. 7 of the Income Tax Act, 1918, was, 
he declared, not applicable or effective ; hence such an alien 
could not { n the legal sense—to make a return and in 
the result sub (2) ots. 7, entitling the per i] Commissioners to 
make the assessment was not brought into effective operation. 
Lord PutLuimore agreed with the result arrived at by the 
Lord ¢ ncellor Lords Dunepin, WrenBuRY and Carson 
were of the same opinion the Lord Chancellor on the first 
point, but d ffercd from hu 0 thre econd. They upheld 
the a nt by t Special Coma ioners. “ Once that 


t is fixed that there is a liability,” declared Lord DUNEDIN, 


‘itis antecedently L lv in probable that the statute should 
ot goon to make that liability effective. A statute is designed 
to be workable, andt nterpretat on thereof by a court should 
be to secure that object, unk crucial omission or clear 
d rection n t t ¢ d unatta nable. , Applicd to the 
facts of the case t ! nt that, as there was a clear liability 


to pay iper-tax, the pi cedure devised by the Legislature for 
its ' ment must bD cons d red workable and effective. 
Chere had been. de facto, failure by the alien to make a return 
is provided by statute, and so the Special Commissioners were 
entithd and obliged to make the assessment. There can be 
no escape, even by an alien non-resid nt, from liability to pay 
uper-tax merely on account of failure to make a return of 
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The Clerk of the Peace. 


THE question which the House of Lords was called upon to 
decide in Lord Leconfield v. Thornely (Times, 24th ult.), was 
whether a clerk of the peace and of a county count il appotnte dl 

nee the passing of the Local Government Act, 1888, held o1 
could claim to hold an office for life 

isbehaviour, notwithstanding that 
appointment his office was terminable by notic 
inderstand the decision of the House of Lords 
t is essential to study. in the first place thy 
ofhice of the clerk of the peace previous to the passing of the 
Local Government Act, 1888, and secondly, the 
effected by that Act in this re spect. 

The office of clerk of the peace Is of great antiquity and has 
existed as long as the comission of the Original! 
the appointment to that office made by the custos 
rotulorum, and the appointment was for life. 


terminable only on 
by the terms of hi 
In order to 
in this case, 
history of tl 


Changes 


peat e. 


Was 
Owing to abuss 
which became prevalent in the appointment of incompetent 
the law was altered in 1545 by an Act of Parliament 
(37 Henry VIII, c. 1), which altered the 

to the office of custos rotulorum, and provided by s. 3 (2), tl 
the clerk of the was to hold office “‘ 
that the said custos rotulorum shall occupy and « 
foresaid office of custos rotulorum, so that the clerk demean 
himself in the said oftice The custos 
rotulorum, it should be observed, was to hold office accordit 
‘to the tenure of the 
to the office (s. 1 (4) ), a.e., for pleasure. 


rsons, 
mode ol appointh 


peace during 
we 


justly and honestly. 


grant or commission appolnting him 
Abuses however still continued, which led to the passi: 
of an Act in 1688 (L Will. & Mary, c. 21). Section 5 of that 
Act provided that the clerk of the peace should be appolnte d 
by the ecustos rotulorum, and should hold offie: for so long 
time only as such clerk of the peace shall well demean himself 
during good behaviour in his 
Owen, 1694, 4 Mod. 293 ; 
According to s. 6 of that 


in his said office,” @.e., for life, 
office as clerk of the peace : R. v. 
Harcourt v. Fox, 1693, 1 Stow. 530. 
Act, in the event of a clerk of the peace misdemeaning himself 
in the execution of his office, a « omplaint and charg 
was to be exhibited against him to the Justices of the 
their general quarter sessions, whereupon it was open to tly 


In writing 


peace In 


justices, or the major part of them, from time to time upon 
examination and due proof, openly in their general quarter 
sessions to suspend or discharge the clerk of the peace from 
his office. The complaint was in the nature of an informatio 
(see Rex v. Bains, 2 Salk. 680, where it was held that a charg 
of extortion which was brought against a clerk of the peace 
should not be laid « nerally), and the order made by thi 
justices was entered in the record (see Reg. v. Russell, 1869 
10 Best & Smith, 91). 

The Act of defect: 
made the clerk of the peace removable only for misconduct 
connected with his office. By a later Act passed in 1864 
(27 & 28 Vict. c. 65), the Clerk of the Peace Removal Act, it 
was provided, inter alia, that a clerk of the peace should b 
removable even where he was guilty of misconduct otherwis« 
than in execution of his office. According to s. 2 thereof, if 
appeared to any two justices that the clerk of the peace had 


1688, however, contained this 


been guilty of any misconduct otherwise than in the executior 
of his office so as to render him an unfit and mproper pel 

to hold the said office, the said justices might exhibit against 
him to the court of general quarter sessions a complaint it 
writing stating the misconduct of which the clerk had been 
guilty, whereupon if the court was satisfied, on due examina 
tion in open court, that the clerk had been 
misconduct, and that the same was such as to render him ar 
unfit or improper person to hold his office, the court mig! 

suspend or remove him from his ofhics The clerk, howeve! 
was by s. 3 of that Act given the right to appeal to the Lord 
Chancellor by motion in a summary manner. 


! 
muity of suc! 


When one refers to the decision in Harcourt v. Fox, supra, 
t is clear that the clerk of the peace was not a servant of 
istos rotulorum, and that he was in the position of a person 
holding an office from thi case decided that 


appointment of a clerk of the peace by a custos rotulorum 


Crown, since that 


as an appointment for life, which did not become void on 
custos being removed, and that it was not open to a 
ceeding custos rotulorum to remove a clerk of the peace, 


ready appointed by his predecessor, a1 d to appoint anothe 
his place. 
[immediately prior to the passing ol 

Act, 1888, therefore, the position of the ¢ 


been briefly su 


Local Government 
l rk ot the pe ace 
The clerk of 


ohit have red i follows: 


peace Was not a servant, but held a freehold office for life, 
inable only ! t! inner indicated in the above- 
ntioned statutes, « Tie lol conduct inconnexion withthe 
thee, or suc h misconduct S appre ired to th justices to render 


man unfit and improper person to hold such an office. 


It now become ai sary to consider what alterations were 
iade in the office of clerk of t 1) by the Local Govern 
ent Act, 1888. T! \ id netion between clerk 

o were appotnted prior to thre MISSI] o of t e Act and clerks 
ppointed subsequent According to 118, where a clerk 
of the peace has been a ted prior to the passing of the 
Act, he‘ shall, notwithstanding anything in the Act, hold his 
ottice by the same tenure ts herctofore,” although it should 

observed that such eles f the peace, besides continuing 
to be clerks of t peace, are to becol ubject to certain 
rovisions respecting certain counties, clerks of the county 
ouncil as well. The old law, therefore, till to be applied 
to the removal of clerk f the peace who | 1 already been 
ppol ted prior to the ] ne of the Act of 1888, and they 


re still not removable exeey t wuniner prov ded by the 
tbove-mentioned Acts of 1688 (1 W. & M. ce. 21) and 1864 
(27 & 28 Vict. c. 68 These are undoubted! 


rivileges. 


\ alua ble 


The provision to clerl f the peace who 

oht be appointed ubsequent to the ] of the Local 
Government Act, 1888, are to be found in 83, which Is as 
follows: “ Subject to the provisions of this Aet for the 
rotection of clerks of the peace holding office at t] passing 
of this Act the f ! ( ons ill ha effect : 
1) The clerk of the peace of a county, besides acting as clerk 
of the peace of that count hall also (subject to the provisions 
of this Aet as respect parti ilar counties), be the clerk of 


the countv cou (2) He shall be from time to time 
ippointed by the Standing Joint Committee of the County 
Council and the Quarter Sessions and may be removed by 
that joint conumittes Although tC 1 pro ided that the 
clerks of the peace ill also be the clerks of the county 
council, no material ¢| been made in the nature of 
the ofhee, and that. too ther the appointment was made 


Act of 1892, 


Crown and 


previously or 


The clerk of the pear till holds an ofhice of the 


subsequently to the ] ne 


not thereby made the servant of custos rotulorum or of 
the stand ng conunittee of the justices, as the case might be. 
The only change etl ted t ( cution of certain 
idditional duties hay been mad dental! to that office. 
(s Lord BucKMASTER pointed out in the House of Lords, 
there is no such lependent person clerk of the county 


ot bed minished 


ouncil, and the office of clerk of the peace cat 
and shorn of its proper dig f because there have been added 
to it duties, which, if performed alone, might have been 
discharged by a pe! ! ose tenure Vas les ecure 

Clerks of the peace ho were appointed pre viously to the 
Local Government Act, L888, are in precisely the same position 
as they were in Act, except that they have the 
idditional dut f ( council attached to 
their offi: The )) t of | ppolnted ubsequently 
to that Act, however, is vastly different. Not only the 


power of appointment but th powe! of removal as well, ig 
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vested i different bod bod ee ‘ Dering the 
st nding jou Col ttee of tl county council and the 
quarter session But t power of removal of clerks of thi 
peace appointed prior to the Local Government Act, 1888, 1 
till vested in quarter s¢ ( nd till exercisable in th 
manner provided by t Acts of 1688 and 1864 > 
(To h conti) wd 
%o ” > ‘ ¢ H . 
Landlord’s Covenant to Repair: 
Notice of Want of Repair. 
Tue Case of Griffin vy. Pillet, 70 Sox. J., p. 110, is of great 
Interest and wy portance to lessec The plaint ff was the 
lessee and occupier ol 3 dws g-house under a lease from 
the defendant, who covenanted to keep the exterior of the 
build ng, walls and railing ! yood and Lbstant il re pall : 
During the currency of t ter on 2nd \pr 1, the pla ntiff 
wrote to the defendant pointing out that the steps of th 
front door required attention, and iIntimating that July 
would be a convenient ti to execute the repat The 
defendant informed | builder who wrote on 8th April, 
saying that they had examined the premis and found them 
In a dangerous conditio! The builders obtained an estimate 
for the work, and th teps wer repaired o1 L6th \pril On 
4th April, however, while the plaintiff was leaving his 
house, the st ps collapsed, and he fe nto t cellar, sustaining 
ere injul to | g, in respect of which he broug } 
actior Phe judge found the plaintiff did in know 
hat steps W da i | plaintiff obtained 
judgment for damages assessed at £1,200. The case illus 
trates t] prin pl u n not must be given by a 
lessee to his lessor requiring | to repair the demised premises 
in accordance with | covenant to repair 
In Makin v. Watkinson (1870) L. R. 6 Ex. 25, the absence 
of notice was held a good defence to an action for the | r 
breach of covenant to repair a} This rule was carried 
to extreme limits in /ugall v. MP Lean, 53 L.T. 94, where the 
defendant let a u with a covenant to repair, inte? alia 
the sewer and drains, and the pla ntiff agreed to allow the 
defendant or his agents to enter to do any act required by 
the covenant 1 drain got into a repall and th house 
was flooded with sewag It was held that, although th 
plaintifl had no meat of knowing, whereas the defendant, 
though not actually knowl d means of knowing, the 
tate of the drau vet in the absence of notice of want of 
repalr the defendant wa not habl The duty of a tenant 
to give notes prings tror pecial knowledge of the need 
ol repairs which | occupan pre umed to give him, 
coupled with the tate of ignorance of that need in which 
the absence of occupancy presu d to leave the landlord: 
Tredway v. Machin, 91 L.'I LO 
In the case under consideration, the letter of 2nd April 


although it did not per iv the exact state of d srepalr, 


amounted to notice ce it enabled the defendant to enter 
and tak teps to remedy the defect, and as and from 8th 
April, when he knew the actual state of non-repair, he acted 


at his » ril, in dela ng to execute the re pairs, or al least to 
make the premises safe for us f immediate repair was 
impractica bl In any event, by l4th April, a reasonable 
time had elap ed for the execution of permanent repairs 
Further, even if the letter of 2nd April did not constitute 


express notice, at all events 1t gave the defendant a right 
ot entry, and the actual kn wwleda of the stat ot the teps 
he acquired through his agents on 8th April was a bar to 


his setting up the absence of notice of non-repair 
It will be not cod that n all the cases con dered the 


covenant was an ordinary repairing covenant in a lease of a 


dwelling-house ; and the lessor was not liable in the absence 








of notice, this being an established rule of construction on thi 
faith of which many such leases have been made But wher 
the circumstances of a particular case rebut the presumption 
of p cial knowledg in the lessees, and the landlord knows 

as the means of knowing that the premises are out of 
repair, the rule in Makin v. Watkinson cannot be applied 
This conclusion is supported by Murphy v. Hurley, 1922, 
1 A.C. 369, where the plaintiffs were judicial tenants of 
adjoining holdings on the coast of County Kerry. During 
their tenancies, the defendant buil 
iinst the incursions of the sea. The Chief Land Com- 


ta sea wall asa prot ction 


ag 

m ner in 1916 raised the plaintiffs’ rents for a new statutory 
term, on the express understanding that the defendant should 
continue to maintain the sea wall in repair. In 1918 the wall 
was d iged by high tides, the holdings were flooded, and 


damage was done to the plaintiffs’ pasture and crops. The 
defendant had received no notice that the sea wall was in 
Their lordships unanimously held that the 


plaintiffs we re entitled to damages in respect of the loss caused 
by the flooding It was also held that acceptance by the 
defendant of the increased rent fixed by the Land Commission 
was evidence that he agreed to be bound by the condition, 
whether the condition was authorised or not, that he should 


keep the wall In repair as hie had done previously, for it would 
be unreasonable to allow him a benefit by a part of the order 
of the Commission, whilst allowing him to repudiate another 


part _# E. L. 








The Daudet Case. 


Tut Tritat of Léon Daupet, the well-known French Royalist 
leader, serves to emphasi Le how wide lv the French system ol 
administering justice differs from what we have learnt to 
regard as the comparatively simple English system. The 
proceedings taken against Dauber are described as an action 
for libel. They were instituted by one Basor, a taxicab 
driver whom Dauper had accused of perjury. The result 
of the trial was that Dauper was found “ guilty” by the 
jury, and was “sentenced” to five months’ imprisonment 
and a“ fine ’ of 1,500 frances, and had to pay 25,000 franes by 
way ol ° damage ; to Basor. The desc ription of an action 
for libel as ending in a verdict of guilty followed by imprison- 
ment, fine and damages sounds to an English lawyer like sheer 
confusion of terms ; (though this would bea famuiliat description 
to tudent of Star Chamber prod ed ngs). The explanation, 
however, isa perfectlysimple one. Under French law, a prosecu- 
tion, whether undertaken by the Government or by a private 
individual, may involve the trial of a civil as well as a criminal 
issue ; for the person injured by the alleged unlawful act may 
se porter partie civile, i.e., claim to have his civil right 
determined with the criminal issue. This method of deter- 
mining the issues has its advantages as well as its disadvantages. 
{ case such as was recently tried in the Scottish Courts where 
a man was found guilty of forg: ry by a criminal court, but 
found not to have committed forgery when the civil issue 
involving the same facts was tried, would hardly arise under 
the French system. And, of course, to join two trials in one 
proceeding saves time and expense. An English jury in 
criminal cases must be satisfied beyond reasonable doubt as 
to the guilt of the accused. ** If the seales of evidence hang 
anything like even” the jury “ should throw into them some 
grains of mercy”: (see per Lord Kenyon in Rex v. Hadfield, 
27 St. Tr. 1354). In civil cases the minimum of proof required 
is not so large; though of course an allegation of a crime 1 
pleaded by way of defence to a civil action cannot be established 
by any less evidence than would suffice in a criminal court. 
Considerations such as this weigh heavily against the adoption 
of the French system in our courts. 

Another notable feature of the Daubert trial was that 120 





witnesses were called, among them the late Premier of France, 
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for the ck fen eC. 


+ 


M. Herriot. Most of these witnesses 
and the greater part of their testimony appt 
msisted of statements of personal opinion. 
Finally, violent 
daily occurrence. This may, to a large extent, be accounted 
r bv the fact, that the conduct of the case rested with the 
agistrate, through whom all questions were put, and that 
much by way of rel 
efore the court. 


were 


ars ’ have 


scenes court were matters of almost 


in 


1loUus and political opinions 





Landlord and Tenant Notebook. 


Although the Court of Appeal held, in Keeves v. Dean, 1924, 
1K. B. 6 that the had 


no right to assign whether he 


left 
In his judgment (at p 


Lord 
Bankes said: ‘“ The conclusion at 


OS). statutory tenant 
Subletting by 
Statutory 


Tenant. 


, the que stron 


to sub-let was expressly 


6435) 
which I have arrived upon the construction of s-s. (1), when 
ré id by the light of S-S (2) (of s 15 of the 1920 Act), 1 


statute was not intended to confer upon the so-ealled st itutory 


s that The 


tenant a right to transfer his legal position under the statut 
to another person by assignment. I sav nothi about 
sub-letting, because it may be that statutory tenant who 
has sub let part only of th premises which he claims the rig 

to retain and which he occupies is still entitled to the protection 
of the statute. What the position would be if he were to 


v hole of 


any 


and whether ander thos« 
be 


ssary 


sub let the 
rcumstances 
ub-letting and assignme) 


the 


premises, 
could betwee 
nece here to deter 
and I do not decide it.”’ When one considers, however, 
the true legal position of the int, | think ther 
will be no difficulty in arriving at the conclusion, that the 
statutory tenant cannot sub-let, it being immaterial whet! 


distinetion drawn 


t, it is not 
mine, 


statutory ten 


the sub-letting is of the whole or only ot p irt of the premises 
The statutory tenant has merely a personal right of remaini 

in occupation. This 1S clear from Keeve BS YV. Dean, 

and from such cases as Hicks v. Scardale Brewery Co., 1924, 
W.N. 189, and Martin Estates v. Watt & Hunter, 1925, N. Ir. 
I.R. 79; the decision of Gidden v. Mills, 1925, W.N. 218, is, 
t is submitted, erroneous this r The statutory 
tenant, moreover, has no tenancy whatsoever. Now, 

out of which 
he 


statutory tenant 


supra 
rs 


in ‘spect. 
In ord I 
to create a sub-tenancy, there must be a tenancy 
the sub-tenancy is to be carved; there must 


Inasmuch as the 


an estate 


vested in the sub-lessor 
mere ly has a personal right not to be dk prive d of his oce upa 
tion of the premises, there is no interest at all which he 

capable of transferring by a purported sub-tenancy. Moreover 
the instant he ceases to be in actual occupation of the premises 
he is divested of all rights to which he might have been 
entitled under the Acts. It may, therefore, also be argued 
that in attempting to transfer his rights the statutory tenant 
destroys those rights, so that he has no rights whatever left 
to transfer. It is submitted, therefore, that the principl 
which was applied by the Court of Appeal to a purported 
assignment by a statutory tenant equally applied to a pur- 
ported sub-letting, whether of the whole or of the part. Where 
the sub-tenant has entered into occupation, neither he nor th 
statutory tenant will be protected; and if only part of th 


premises are sub-let, the statutory tenant W ll lose the 
protection of the Acts quoad that part. S. 
The Board of Trade announce that the Administrator of 


Hungarian Property (Cornwall-house,Stamford-st reet ,London, 
S.E.1), authorises the statement that a Fourth Dividend of 
one shilling in the £ will be paid to all creditors who are 
entitled to participate. 
The first distribution 
2Ist November, 1925. 


of the divide nd will be 
An individual notice will 


made on 
sent to 


be 


each creditor as and when he becomes entitled to participate. 


i 


A Conveyancer’s Diary. 


The registration atter under the 


any 
rister 


reg 


pr sions of ‘ ; ’ 
Certificates enactment which t replac Ss, in any 


of Search to kept at the Land Registry or elsewhere 
Appear in sha bh d 1 to ¢ t ctual notice 


Abstracts of f su nstrument or matter d of the 
Title. lact of ich registration to all persons 
I 1] hl th the land 


affected, ibed 


as fro l prese! 


te, and so long as the registration continues in force.” So 
s enacted in the L.P.A., 1925 198 (1 It is quite clear 
m this provision ft once a registrable instrument or 
itter has been registered a purt er cannot escape liability 
respect of the interest or matter arising under the instrument 
erely by pleading ignorance of such matter. He is given 
nstructive notice of it It will, therefore, be necessary 
ter 1925, on every conveyance of land for value, for the 
antee to search against all persons who have been estate 


1925. And, 


he more onerous the task 


yners In respect of naturally, 


e further the vear 
f searching will becor 


There Is one al d as lar as Wwe Can see, o} ly one practical 


Every time tl 


ethod of meeting this difficulty at a con- 
veyanee of land for value is made after 1925, an official 
rtificate of search in t lex against the name of the then 
tate owner should be obtained in accordance with s. 17 of 


L.C.A., 1925. In favour of a purchaser or an intending 
purchaser, as against persons interested under matters or 
documents in respect of which entries are required or allowed, 


this certificate will accor ling 


s. (3). On 


tenor be conclusive: 2b. 
nortga we of the land this 
official certificate of search should be noted on the abstract 
nd produced. It wil then only be ary to search 
gainst those en estate owners after the date of 


abstracted certincats 


to its 


subsequent sale or 1 


neces 


who have be 


practice of abstract ng certificates 
ral, especially if the manifest 
dul appreciated. 
r 1926 it will be 


It is conceived that thi 


be come 


ot search will how 


‘ dvantag s of such a 


pra 


It mav be pointed out that necessary 
| 


» search for local land charges as well as for charges registrable 
it the Land Registry. Local lan 
before or after Ist 


1,.C.A., 1925, s. 


arges acquire d ( ithe r 
be 


»not vet been issued for 


registered : 


Bee 


termining the effect of official certificates of seai ch in the index 
kept by each local authority for this cla of charges, but it 
understood t} at ys “ b made appl cable. The local 


iuthorities are given an twelve months to bring their 
register up to date 

These certificates of searcl 
bstracts and produc d to purchasers. 


should be similarly noted on 





Correspondence. 


Slaytor v. Newcastle Assessment Committee. 


We shall be 
the decision in the abo 
24th ult., 
Haytor. 
A principle of rating 


Sir, ybliged if you will give your oy 
ise quoted in your issue of the 


appearing as 


»>nion on 


int name 


on page 45 


; above case, whi h 


might have far-reaching effect For instance, assume one of 
the London boroug! were to get an Act of Parliament passed 
charging all the rates onthe landlord. In view ot the decision 
n the above case (that the rates b g charged on the owners 


tenant 


by Act of Parliament are ) rates tn the 
meaning of s. lf ot the Union Assessment Committee Act, 1862 
the the borough would requ re to be on the 
inclusive figure charged by the landlords to cover rent and 


The sment would be that the 


assessments 1! 


rates, result of such an as 











122 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


Nov. 21, 1925 








‘gross estimated rental’’ would not be free from usual 
tenants’ rat as provided by 15 of the Union Assessment 
Committee Act. 1862. and a larger contribution to county 
council services would be required owing to the increased 
assessment of the borough. Such a method ot rating would 
not secure “‘ untform and correct valuations of pari hes in the 


unions of England ” as is provided for in the preamble of the 
1862 Act. 

It is submitted that the meaning of the words “ free of 
usnal tenants’ rates and taxe 1 15 is not free of tenants’ 
rates and taxes borne by the tenant. but free of tenants’ rates 
borne by the landlord out of his inclusive rent, and therefore 
would cover usual tenants’ rates charged on the owner by 
Act of Parliament 

The contention of the appellant in the case stated was that, 

t was an inclusive figure of rent £95 


when his re was £100, 1 


nt 
and rates £7, and after contracting out the rent still remained 
at £05. the tenant paying all rate both methods having the 
ime effect, viz., that the rent was £93 free of all usual tenant 
rate The object of the contracting out was to secure an 
amendment of the Schedule A asse ment and the result was 
a reduction of gro Schedule A assessment to £93. In 
Newcastle Schedule A gross assessments are based on the pure 
rental in cases of contracting out, and in cases of the local Act 
applying and one-eighth of the rates being deducted from the 
owner, on the total figure, including the one-eighth, which is 
obviously inequitable 
Although the Lord Justice of Appeal stated that the 
decision in the above case was not to be taken to apply toanyv 
other hereditament, the valuers for the assessment committee 
in their 1925 asse ment have added the one-eighth of the 


rates to the pure rent to ascertain the “ gross estimated 
rental ’ of the variou properthe o that in the main portion 
of Newcastle the assessment is based on rent plus one-eighth 
of the rate but in one parish of Neweastle, where different 


valuers make the valuation, the gross estimated rental is 
tuken as the pure rent without any addition in respect of 
om eighth of the rate The net result 1 that there is no 
uniformity of rating within the Neweastle Union, and further 
Newcastle is over-assessed compared to the method in any 
other union in England 

We venture to think that neither you nor your readers will 
agree that a London borough would be correctly assessed in 
the circumstan named, and the problem in Neweastle is 
exactly the ime, only ina smaller cdi yree 

Your comments will be appreciated by 

NEWCASTLE SOLICITOR 
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LAW OF PROPERTY ACTS. 
Points in Practice. 


In this column questions from Annual Subscribers are invited and 
will be answered by an eminent Conveyancer. All questions should 
be addressed to—The Manager, “The Solicitors’ Journal,’’ Oyez 
House, Fetter Lane, E.C.4. The name and address of the Subscriber 
must accompany all communications, which should be typewritten 
{or written) on one side of the paper only, and be in triplicate. 





AGREEMENTS FOR LEASES. 

36. Q. With reference to the reply in your issue of 10th 
October to the question as to whether an agreement for a 
lease under hand only for seven years was binding without 
registration, there is an extensive practice amongst auctioneers 
to draw agreements for leases. Having regard to the fact 
that such agreements to be completely effective, if: made 
after the Ist January next, must be registered, can an 
auctioneer continue to draw such agreements, and register same ? 

In particular is s. 118 of the L. R. A., 1925, applicable ? 

A. As to land not subject to the L. R. A., 1925, an auctioneer 
can draw up a lease under hand and, after it has been signed 
by the lessor, can register it under the L.C. A., 1925, 
if authorised or require dso to do by the lessee. The further 
question whether the auctioneer can charge for his services 
in either case is not direc tly asked, but seems to be in the mind 
of the questioner. As to drawing the agreement, an agree- 
ment under hand is within the exception in s. 44 (2), (b) of the 
Stamp Act, 1891], and the auctioneer can therefore charge if 
he bargains to do so. As to registration, there is no veto in 
the L. C. A., 1925, similar to that of s. 118 of the L. R. A., 1925 
Whether such a veto would be intra vires any rule made by 
the Lord Chancellor under s. 19 of the L. C. A., 1925, seems 
rather douptful. These rules, though understood to be in 
draft, have not yet (11th November), been published. 

As to registered land, see L. R. A., 1925, ss. 70 (1) (k) and 
3 (xvi), making a lease for under twenty-one years an over- 
riding interest, subject to which registered dispositions take 
effect Such leases need not therefore be registered, but a 
notice may be registered under s. 70 (3). An auctioneer 
lodging such a notice at the registry would come within the 
prohibition ins. 118. 

Joint TENANTS’ Power TO MORTGAGE. 

37. Q. A point has been raised with reference to the L. P. A., 
1925, s. 36, which enacts that joint tenants of unsettled land 
are to hold in future upon trust for sale and it is not clear 
whether joint tenants of full age and beneficially entitled, have 
power to mortgage their own property unless they are able to 
do so, this by virtue of s. 16 of the Trustee Act, 1925, as trustees 
by law authorized to apply capital money in any manner, and 
so having power to raise the money required by mortgage, ete. 

A. Section 34 of the L. P. A., 1925, forbids the creation of 
legal estates in undivided shares in land after this year, except 
the joint tenancy of mortgagees or trustees for sale, and 
sx hed. l, Pt LV, applies the same principle to undivided 
shares existing on Ist January 1926. Thus, neither the owner 
of an undivided share in land nor his mortgagee who is not 
mortgagee of the entirety, can have the legal estate in it. 
Pre-1926 incumbrancers have, however, the protection 
afforded by the L. P. A., Ist Sched., Pt. LV, (9) (requiring such 
incumbrancers’ consent to sale in certain circumstances). 
Such an incumbran er, also has the prote ction of s. 102 of the 
\ct, preserving his powers as mortgagee. Post-1925 incum- 
brancers of undivided shares will be entitled to rely on 
ss. 5 (1) (4), and 4 (1) or 35, as against the trustees for sale 
and the purchase moneys received by them. Owners of 
undivided shares, should also remember that they can agree to 
partition the land under s. 28 (3), and when that is done, 
they can of course, charge their own allotted portions. 

Section 16 of the T. A.. 1925. applies to express powers and 


statutory power, similar to that contained in s. 35 of the 





F nance Act. L917, but the application would no doubt be for 
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the benefit of the trust as a Whole, and would not enable 


trustees to ralse money lor one beneficiary to putin his por ket. | 


ExisTING VENDOR AND PURCHASER CONTRACTS. 

38. Y. 1 suppose you would not ay Whether it 1s to thi 
interests Of a Client under an existing Contract to complete 
same under the present Conveyancing system or wait and 
complete under the neu system and form of decds which wiil 
operate on the Ist January { I 
who takes a conveyance at this date be put to« xpense to mak 


1 2 


his titie Contorm to the hew law by re Zistration Oo! otherwise ¢ 


A. The answer must be prefaced by the observation that, | 


in the general case, it is to the interest of both parties to] 


complete Oh OF as hear as possible to the date fixed by th 
But, subject to this, where the vendo 


ditterence 


contract to that end. 
is entitled in fee simple, there appears to be little 
li « Ollpietion 1s delays ad till LY26 the purchaser may, pe rhap : 
have @ simpler conveyance, having regard to L. P. A., 19z5, 
s. 6V (1), &c. On the other hand, if he is buying from a 
tenant for life under the present Settled Land Acts, he should 
certainly require conipletion this year il the contract so 
provides, for otherwise he may have to wait until the re quisite 
vesting deed is executed under the new Act. So, if he is 
buying from a sole trustee for sale {aS Oppose d to a sole | gal 
personal representative) he should also con plete before the 
appointment of another trustee 1s required under s. 14 (2 
ot the T. A., 1925. The Acts do not impose any duty of 
registering an ordinary conveyance of land which does not 
now exist. It is to be noted that the purchaser will no 
automatically acquire the legal estate by the payment ot the 
purchase money in this case under L. P. A., Ist Sched., Pt. 11, 
(9), sec. 7 ())- 
KEscCHEAT—ENFRANCHISED COPYHOLDS. 

ov. Y. In this manor escheat on more than one occasion 
has proved to be of some considerable value to the lord. 
lt is to be abolished and, according to Manorial Incidents 
(Kxtinguishmeni) Rules, 1925, Pt. Vil (15), it would appear 
that its Value is not to be taken into account in arriving at th: 
colipensation due to the lord of the manor. Is this sO, anu 
what is the justification for taking from the lord such a 
valuable right without compensating him And what is th 
position with regard to copyhold land that has already been 
entranchised, saving to the lord of the manor his mght 
escheat ¢ Will escheat go to the lord or will he be entitled 
to compensation ¢ 

A. kscheat was wholly abolished bys. 148 (d) of the L. P. A., 
1922, replaced by s. 45 (1) (d) of the A. BE. A., 1925. But th 
abolition does not enure to the benefit of the tenant, and th 
rule quoted above merely Carries out the poli y ol the Acts. 
Reference to s. 139 (4) of the 1922 Act will show that any rule 
purporting to do otherwise would be ultra vires. The abolition 
extends to land now or hereafter enfranchised under the 
existing law. ‘I'he lord’s right is thus, literally, confiscated. 
As to the policy of this, the question 1s perhaps, more ap 
propriately referable to the legislature which adopted it 
avery precarlou 


it may be suggested, however, that the right 
and uncertain one —was, in the nature of a windfall ratherthan 
4 vested interest. Thus its 
the taxpayer's burden. It may also be noted that, if escheat 
bad not been abolished, it would have been enlarged by the 
Acts, for a second cousin heir would have lost the rght of 
defeating it. 
‘TRUSTEE 


abolition is to be u ed to lighten 


SALE OF MINERALS SEPARATELY 
RETROSPECTIVE VALIDATION. 
10. Q. Is there any provision in any of the new Acts whicl 


|! the surface 


makes the power ol a trustee ior sale to sell i 
from the mine rals retros}x tive ¢ section L2 of the lr. A., 1925, 
cOontalns a power for trustees to do thi , bul that 


unlike 8. 13, does not contain any provi 
titer or Detore the conume nce 


applies to sales, whether made 
ment of the Act 2 
A, Section 13 of the T. A., 1925, reproduces s. l4ot the T.A., 
lead 


» : 
(see ond Nel 


1893, which is wholly repealed by the late Act ( 


In other words will a purchaser | 


The retrospective action of s, 13 (4) of the T.A., 1925, is, no 
doubt, to make it quite ¢ ear that the statutory veto on the 
purchaser's objection is unaltered ar d continuous. Section 12. 
however, alters the law, at present governed by s. 44 of the 
l'. A., 1893, under which trustees (not including legal personal 
representatives, see re Chaplin v. Staffordshire Potteries 
Waterworks Co. Ltd., 1922, 2 Ch. 524) can only sell minerals 
| irately with the sanction of the High ( ourt. 
now would be a breach of trust, and the legislature has not 
en fit to deprive a beneficiary of his right of action hereafter 
Thus the 


| 
| 


| if 


} 


loss accrues to him by reason of such breach. 
} section Is not retrospective. 
Parry WALLS. 
41. Y. A and B are tenants i 
d therefore as such have equal undivided rights in the 
ole. Under the existing law, if A were to start building 
pon such wall without bL’s consent the latter could knock 
over the bricks, vide Halsbury’s “‘ Laws,” vol. IL, para. 273. 
Phe L. P. A., 1925, ¥8 (1), provides that such wall shall be 
red vert cally (presumably as near the centre as pos ible 


The adjo ning ow ne rs would henceforth appear to 


1 common ot a arty wall, 


meant) 
become the absolute owners of their respective halves subject 
the other’s right of support, as he would have had if this 
w provision had not been enacted. 1 have heard it argued 
at this new provision will give the adjoining owners rights 








iy had not before, namely, that each can build on hus side. 
w and am inclined to think the new 


| do not hold that v 


ovision means nothing, or, at the most, 1t reduces to thre 


d fferent senses the term ‘* party wall” as at present u ed, 
ud that party walls of which two adjoining owners are tenants 
n common will henceforth be converted into walls divided 
ongitudinally into two moieties, each moiety being subject to 
cross easement in favour of the owner of the other moiety, 
vide Halsbury’s “* Law vol. LIT, para. 268 
A. A party wall in existence on Ist January next comes 
inder the provisions, not of s. 38 (1) of the L. P. A 
! JY (5) and of 1 Ist Sehed rt. % os Iba 
provide that, althoug the ownership may be deemed to be 
ul ved, the rights to su port al d user shall be such a may 
ndingrights now subsisting 


e equ ite to pre ervet corre pe 
| hose rights therefore are not altered, and the position 
ppears to be virtually unchanged, and to remain so 


PI 
itil the wall is permanently pulled down by 


ons abolish any previous tenancy 


mutual 


onsent. ‘Th above provi 
sstituting the trust for sale under 


1 common without u 
Part LV of the Ist Sched. (which would bs Inappropriate he re) 
d without altering previous right How far the court has 
»wer to alter those rights under s. 38 (2) ahd Ist Sched., 


a subject for some future decision. 


Pt. V, para. J, may be 
SOLE EXECUTOR 

12. Q. If a testator appoints a sole executor and one of 

to prove the will if there 

2 Or does the rule tliat 


ly only to real 


INFANT BENEFICIARY. 


he bene ficiari S18 a milhor, Wiio Is 


iust be two per onal representative 
there must be two personal representatives appl 
estate, and would it be suflicient if the sole executor proves 
i¢ trusts with 


the will and appoints some one to carry out ti 


im ¢ 


A. The powers of a single executor in respect of the sale of 


und are discussed in the answer to the first question on p. 40, 





upra and see also Y. 21, p. 57 lf testator had not 
ppointed an executor two administrator would have had to 
~ appointed: see A. E. A., 1925, s. 12 (1). But the executor 
has appo uted full powers qua executor to sell th land 
any time: A. E. A 2 (2) and 36 (8) and (12); though 
ie should not do so after h cleared the « t After he 
s done that he holds as trustee on the trusts of the w ll, 
nd his duty will d nd ac a vyliy on the nature ol those 
trusts. He cannot d qua trust nd give receipt for 
purchase-money ; lr. A., 1925 14; so if he 
olds on trust for sale he, or the person nominated in that b 


half on the will, should appoint a co-trustet under s. 36 of the 


T. A., 1925. 
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LAW 


no trust have 


copyholder Ol 
A In the ( 


| 
company Will 


Act, 1925, exo 


their covenant 


the demised | 


“aS ASSIUTNCE 
A. There 
Property Act 


2,000 years ter! 


taken for rent 
of ownership 


trust ecret 
pur use al dt 


the cireun 
order, oF 
entitled to a 
expended 

1. . Sex 


5. Y. F 


B in fee sim; 


virtue ot a 
the devise 


can they make 


A. A must 








Both A and Ba 
! 


year. Whatw 


The Law Society. 
OF PROPERTY ACTS LECTURE 


(Third of the Series) 


sik BENJAMIN CHERRY, LL.B, 


The Col ial c 
| For the pur] f com] the 
be tal to be fort of age 
| \] VoRETON KNIGHT’ 
t rticu ( he Law of P ypert 
eratil ‘ bsequent habilit under 
iter t I parted with their i rest n 
re Ist {SO ] Ci) t nk upon the } foot ng 
na T ey ct ¢ 1 ‘ ictment retre ! ( V< é 
» such | But under the L of 
1o22 1h Maur { le » take 
- rt { l « b 
and breaches of covenant during their period 
‘I not retr ( 
by M H. P. Burtt 
i of Bob istutu 
; +4 ; nm eX tor f i} 
( ! l il () ( 
f les Short] ft. ircs { vho 
f tunitv of demanding 
B pre Ta ¢ f ue 
f ! Act Who 


‘ 
incumbent o1 | ls t bh ct triction 
equitabl ( ‘ r t Acts « e into 
operatiol! t l I pure rt 
insist on the lor d bstract a certificate 
of result of | late of such d ry ? 

A. If th ( ( ble ea ts, etc., 
are protected by t t ‘ i ¢ rye, tl vendor 
will be able to se Lbyer I cannot be ove! 
reached, not ben ‘ val ( I re t n tel of 
money. Non ¢ ly by] nterest will be 
abstracted in t l | lol purchase! » obtain 
the usual certificate of search in the index, but the vendor 
should abstract and pre I { oth il certificates obtained 
In connection lL by t bstract. 


| | ft na the executo (in the Case of 

ill) have assented to the d se prior to that 

ill be the position ef A and B in 1926 and how 
i title if they wish t ell the fee ? 


ell under the Settled Land Act: A and B can 


afterwards divide the puchase money after commuting duties. 


6. Y. Where an ostensible absolute owner has prior to 1926 
pure hased property trustee for and with the mone ot 
another, and taken a conveyance or assignment in his own 


name, the legal estate will on the Ist January next vest in the 
cestut que trust by virtue of the transitional provisions it 
Pt. Il of the Ist Sched. to the Law of Property Act, 1925 
No one can therefore safely purchase the property after t] 
year for fear of an undisclosed trust affecting it ? 

A. This is not the result ; the answers I am giving to oth 
juestions on thi ame topic show this 


By Mr. G. D. Hucu-Jonxs. 


7. (. Freehold property is vested in Z (a sole survivi 
trustee) upon trust to pay the income as to one-third to A 
for life, one-third to the only daughter of B during life of 
A, and one-third equally between six children of C during life 
of A, and upon the death of A upon trust for sale, and t 
ivide proceeds equally between the children then living of 
B and ( (In the event of B’s daughter dying in litetime 
A, then A would become entitled to one-half the income for 
her life and the six children of C to the remaining one-half in 
equal shares duri the life of A Who is or who are the 
person Or perso! ving the powers of a tenant for life unde: 


the Settled Land Ae who could convey the property to a 


1. On the Ist January the property will vest in Z on trust 
fol l¢ Before making title he should (Trustee Act, 1925 
. ob ppoint a new trustee to act with him. Under t 
law Z was a Settled Land Act trustee by reason of the fu 
for sale. The persons entitled to this income had the 


he old 
fi 


cure 


By Mr. H. R. BLaker. 

s @&. A is the owner of a freehold piece of land on which 
three houses are erected. After the 31st December, 1925, 
A mortgages one house to B, another to C and the third to 
D. On completion B and C only receive their mortgay 
deeds but D his mortgage deed and the title deeds to the 


whole piece of land. (1) To protect their security must B and 
C register their mortgages under 10 of the Land Charg: 
Act, 1925, as being “ puisne mortgages ” and D not register 
as he has the deeds as well as his mortgage deed ? (2) If the 
ume transaction | ltaker pl ice before the Ist January, 1926, 


hould B and C register their mortgages immediately after thi 

Ist January, 1026, to protect their security 2 The Act say 

registration Is necessary for 
pul 

A, (1) Yes. (2) They must register before they transfer. 

egal terms given to them 


9 OO On pay! nt ofl of 3 rivag created ecithel before 
or after the Ist January, 1926) is it necessary for the mortgage 
to search the revister under the Land Charges Act, 1925, before 


he hands over the deeds to the mortgagor In cast there may ly 


ua pulse mortgage Teviste red 4 


A nder s, 06 (2) a mortgagee is not Hable if he hands over 
the deeds to a person not having the best right unless he ha 
notice of a better right I think means “ actual ’”’ notice, 


hence he need not require a certificate of search to be furnished 
to him by the mortgagor. The second mortgagee ought to 
give notice in writing of his mortgage to a prior mortgagee 
and not rely on the constructive notice given by registration 
ofaland charge. If th mortgage is clist harged by an endor ed 
receipt under s. 115 it will operate either as a re-conveyance 
or transfer according to the circumstances. The mortgagor 


cannot keep alive a mortgage so as to prejudice incumbrancer ; 





10. QY. If a mortgagor derives his title under a will o1 
intestacy and his only document of title is an assent or con- 


vevance from pel onal representatives will the mortgage be 
a puisne mortgage and require registration under s. 10 of 
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the Land Charges Act, 1925, or will this assent be sufficient 
to make the mortgage protected by deposit of documents ? 

A. An assent is a “‘ document ” and though not under seal 
is for this purpose on the same footing as a deed. Whether 
[ should advise registration of a land charge would depend 
on the circumstanc: 


11. Y. Is a single document sufficient for protection a 





the section only refers to documents ? 

A. In Acts of Parliament the expression “ documents ”’ 
includes a “‘ document.” If notice of the assent was endorsed 
on the probate or letters of administration and the mortgagor 
was clearly not entitled to have any documents handed to him 
besides the assent I should as a general rule advise that 
registration was unnecessary. If I saw that title might b 
made by suppressing the death and the assent I should advis 
registration. 

By Mr. A. H. Morron 

12. Y. Isit clear that not even a 10s. deed stamp is required 
on a vesting deed (as distinct from “ assent” or ‘“‘ order ’’) ? 
Both Sir Arthur Underhill in ‘“‘ The New Conveyancing,” and 


Mr. Topham in his lectures, have said that no stan p duty 
payable on a vesting deed, but para. 1 (8), 2nd Sched., of t 
Settled Land Act seems only to exen pt ad valorem d 1b 

A. Mr. Topham hi: lready corrected this in a subsequ 
lecture. A vesting deed a 10s. fixed stamp. <A vesting 


a 


car! 
assent Is free from sta) ip dut 


13. Q. Referring to Settled Land Act, 1925, Sched. IL, p 


woulda person who has e ntracted with the tenant for life for 

the purchase of part of the trust prop rty b ._~ pel 
cre ' ’ 

interested,” who may apply to the court for the appoint: 


of trustees of the sett! nt ? 

A. The point does not appear to arise under this schedul 
If Mr. Hunt is referring to the Law of Property Act, 1925 
Ist Sched., Pt. ILI, para. 3 (iii), then I think a pure er could 
apply to the court. If he is referring to Pt. IV, para. lL (3) (v) 
I think this is confined to a person interested under tl] 
settlement. Perhaps Mr. Hunt will give me another refe1 

By Mr. C. Ernoitp Few, M.A., LL.B. 

14. Y. An infant on 3lst December next is entitled 
freeholds for an estate in fee simple in possessiot | 
accordingly under the Settled Land Act, 1882, it settled 
land, and a settlement deemed to subsist in respect of 
(a) Does it still remain settled land 2 (6) In whom d 
legal estate vest under the new Acts ? 

A, (a) It remains settled land by virtue of the Settled Land 
Act, 1925, s. 3, which says that where land has been subject 
to a settlement it shall remain settled land so long as the p 7 
who, if of full age, would be entitled to the legal estate is an 
infant. There is a settlement under s. 1 (i) (ii) (d) or s-s. (2). 
(b) It vests in the Settled Land Act trustees by virtue of 
2nd Sched., para. 3, if there are any. If there are none, 
vests in the Public Trustee till Settled Land Act trust: 
appointed. It is ¢ xpedient to see that there will be Settled 
Land Act trustees in existence on the Ist January next. Se 


( 


s. 30, also 2nd Sched., para. 3 (5). 





( 














By Mr. H. B. Bincuam 
15. Y. It was stated inar ply at the end of last lecture th 
where a purchaser has before the Acts taken an assignment of 


| 
a mortgage sub-term, the outstanding legal estate in the head | 
term is by virtue of the Acts vested in him. It has been a | 
common practice in the County of London to take su 
assignments, where available, in order to evade compulsory | 
registration of title, since a term created for mortgag pur} 
being incapable of registration the legal estate in it passed to a | 


purchaser. What is the effect of the vesting of the head ter: 
as to compulsory registration, 7. 


> 
the sub-term now register, and if not, must th 
do sO 2 


must the present owner ol 
he 


egistering his ti 
legal headterm. Tl 
1925, s. 123, to dept 


render it necessary for 


] 


purchaser will have to 


independently of the \ 
Act, for after 1925 


Registration Act, 1925 


ey 
25 A sells the i 
r not knowing the « 
1r¢ er inti 
{. The purchase 
Inv $3 apvel rB 
e | ter 


enehit of a decl 


[he origin L 1% 


redemption is barred, 


in bad repan nd A 


hought he would 


he avoid becomiu 


lays in him, a! 


i Ya oon. Bb 


the conSent ol hi pe 
let proceeds OI the 


imself absolutely. He 


I thi Sslenime 
m (not me t 
ustees 
Lb 
18. OY. Unde 
v: 
re tenal ( 
he 


xteen yeal I 
ent . = 
ird xsl } 


etween U, D and I 


uthorised the 


vithin twenty O 


l 


ie his twe 


ttlement al 0 


the purposes of 
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ently aied i 


existence of the ¢ 
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ne 
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event the prope 
xt and if so 
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[Nor 


ol general interest, ; ) i! , , ‘ 
how lal old Ol exist f ( ent I be ( 
modified, « al ea bp ( 
by the new A t.] 

A. (1) The existence of ting a Lu 
share pre vent th ‘ rot t ’ 
common on tru 1 t t , 
share would ha had If tl I 
vested in C ont | } h l t I 
1 understand that the estate was 0 the 
trustees and not t | 1 ca 
are the perso vyho take t ind trust f{ ( 
must appoint another trust to t lor t irpose 
of the trust for sal (3) No ting deed requil 0 
available. On the | Januar tir | be held o1 
trust for sale 

by \ MA \l 

19. Y Is it correct to say t ta t d lel 
settlement should | ( ited [ » the ¢ inte 
operation of thi Act ¢ 

A. No, certainly not | a ‘ l le« ire that 
vesting instrument hou my tr to | ( l i on 
Ist January. 

20. Y. In the ca ot a rad before the Act 
comes into fore h d real estate to hi 
widow for life with ret nder to ehildre: ind appointing 
trust under the Settled I Lect 1882 to 1890, | take it 
that it will be nec iry to ex a ting deed lavour of 
the tenant for life ? 

A. Yes, and Counsel rtif te as to title should | ken 
at the same time ke tl leed tl oot of 
title in the future i p fi the tith 

21. Y. If no i g cleed be ¢ ted, to wh the 
legal « tate pa on tl Ist l 126 

A. Inthe tenant for life in f but she ido hing 
till a vesting de ( | rt | ol | ‘ ( 
has been executed 

22. @. Tf, h | l | o ti ly} 
trust lor sa " ! to p t} 
the widow { le a ) | L of the cay to} 
equally di L « childr | 
that no vesting deed | Ll that the « t 
law remains unalt i Am | it ¢ 

{. That is 1 Lot t | l 1 
sale If the land " ‘ l uto t ild 
assent to its pa g to ther t for | 

By Mr. Hatsey Ja 

25. Y. A statement was made that no stamp d mul 
attach to any vesting deed, but th point pre itself 
whether (in the cases at any rate of those ar gy under t 
Settled Land Act) a ten ! yr «a L stamp SI 
necessary, for in that case the \ ling run l > | 
Schedule, para. 1 ( No ¢ ( tamp dut 
payable in respect of a vest deed or order made f f 
effect to an existing Sett Lent \ t 
with the preparation of one ot re Lov the 
advice of a Linco | 1 \ n 
shilling duty is proba 

A. Yes, ten shilling 
order made in pl A of it No sta ‘ r 
assent 

24. Y. As to vesting docu ts under the Law ‘ 

Act, Ist Sched 1 (9), the ca t l i, b 
different for there the word ru No st pn du ha 
become pay ible by I ison irl | ( 
release etiected by th chedu no refer oO 
ad valorem tamp duty ; 

A. No tamp | pas ible « i 1 


by the Act itself 





( DENEY. 


your last lecture that 


25. Y. | understood you to say i 

er 1925 a pur licitor should make a requisition 
isto yw t r ther i! ret t t and that he should have 
i statutory declarat f ni (a) Will it be the duty 
ol pur I tor to alway ask for this statutory 
declaration ? (4) Will he be entitled to insist.on having such 
declaration, and if so, what is the authority ? (c) Will the 
purchaser have to pay the vendor’s solicitor’s costs for it ¢ 


A ‘ No | most Case the purchaser will be quite 
tie na epting tl ansWw r ‘* No oivel in the replies to 


} P . 
requisition (b) This is a case of proving a negative. The 
ume principle applies under the existing law where a purchaser 
desis to have evidence that a married woman has not 
( ited a settlement ecting her interest in the property 
c) I oubtedly the purchaser must pay for it apart from any 
x pre ilati the contract I should add that in my 
last ture I pointed out that the requisition is not required 


t for sale or is vested in personal 
ubject to a settlement 


reated by deed or will. 


26. YQ. Under the Land Charg ‘any contract by an 


estate owner . toconvey . a legal estate ’’ has to be 
re rea. (() Will it be the dut ola pure haser’s solicitor 
to register every contract for sale however short the time for 
comp!) may be? (b) As contracts for sale will be regis- 
tered and will presumably remain on the register for ever, 
nd on irching will find them, will they become part 
olt ( nd have to be kept like title deeds so as to be able 
to tisfy a subsequent enquiring purchaser? (c) As to 
restrictive ce nantsonland. Ifaconveyanes is made “subject 
to certain restrictior but without any express covenant or 


to observe the ni, 1s that within the 


the purchaser 


ection which require “a covenant or agreement to be 
registered ? (d) Anestate is being sold in lots the conveyances 
containing restrictive covenants by the purchaser and a grant 
of easements, viz., rights of way, by the vendor. Both therefore 


son to register ¢ 


\ é 
this fully in the last lecture. 


[ explained 


the per 


ho is 


(b) No, for the registered particulars of the land charge will 
ject for which the registration is made and will 
mention ¢ cont A land charge to protect an option 
to pur will be the common case. (c) A conveyance 

yuld a De} de Lbyect to % vthu * which does not exist. 
If you indul bad conveyan e you will have to come to 


(d) The 


restrictive 


hat result you have achieved. 


vendor will register a land charge vects the 


as res] 
granted no land charge 


COVE ement 18 


will be quired t t 


0 protect 
pi 


By Mr. WEIGHTMAN. 


27. Y. A 1 B before t Ist Jar uary, 1926, purchased 
land conveyed to the fee simple as tenants in 
mo lt inderstood that on and after the Ist January, 
1926, A and B will, b le ¢ he new Acts, become joint 
pon tatutory trusts. A dies subsequent to 

he J January, 1926. Can B, the surviving joint owner, 


_ 


presentatives 2 How 
afeguarded by the 


of A must be appointed 
the ¢ quitable interests 


nd will generally be cheaper than 
entatives. 


25. Y \ tator b will cle ed his freehold estate to 

ul ) vent of certain annuities (still 

tbsisti for vO ¢ d both of whom are of age but 

of nently in South Africa. The will 

’ b po ‘ ile but no trust for sale. Can the 

trustee after Ist January, 1926, exercise the power of 
il if not, how ¢« i sales be effected 2 
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itled as tenants in commor 


ale and can mak: 


A. If the two children are ent 
the trustees will hold the land on trust for 
a title discharged from the annuities 

By Mr. Cow. 

29. Q. Four sisters were beneficially entitled to the legal 
estate in land in fee simple as tenants in common in e 
shares without the intervention of trustees. The eldest and 
first named sister has prior to Ist January. 1926, conveyed her 
undivided share to the trustees, three in number. of her marriag 
settlement upon the trusts thereof. The other three sisters 
unmarried, have not in any way dealt with their shares. W] 
is the effect of the Acts on the above state of thi: gs ¢ 

A. The land Vests In the Publ c Trustee on trust for 
until new trustees are appointed in his place, or be 
to act and accept the trust. 

By Mr. E. T. 

30. Q. It was suggested at the first lecture that the 


of a manor should be advised to circularize his copyhold 
tenants as soon as po sible with a view to getting them 


Is re quest d 


GURDON. 


once to enter into compensation agreements for the extinguis] 

ment of manorial incidents. It is suggested. however. that 
where a lord is only tenant for life it will be to his advantag 
to delay entering into such agreements, for some few y 

at any rate, as any fines which accrue during such period of 
delay would go into his own pocket, whereas if the manorial 
incidents were extinguished, he would only rec 
date of the extinguishment the interest on the compensatio1 
money. 

A. This is purely a mathematical question. The answer 
can only be given after the amount of the compensation 
worked out. It may differ according to the circumstance 
of each case, but the rate of interest was raised to 51 per 
cent. for one reason, in order to make it worth while for th: 
lord to extinguish the incidents when tenant for life. 


ive from the 


LECTURE No. 3. 

Mr. President and Gentlemen, We saw in the two precedi: 
lectures that tenures have, in effect, been cut down to tw 
namely freehold and leasehold for years, and that legal estat: 
will consi t of an estate In fee sin ple absolute in posse oO! 
and a term of years absolute, with a few other special inter 
which are also to be treated as |: gal estates. 

But before I begin to discuss the subject set down in 
syllabus for this lecture I must deal with a few more point 
on the Law of Property Act of 1925, which, for want of 
I could not include in my last lecture. 

Trusts for sale. 

You will find the main provisions relating to trusts for s 
in ss. 23-33 of that Act, and in s. 36 of the Settled Land Act 
1925. 
whenever the disposition is made there will be a power to 
postpone the sale of iand unless the contrary is stated. Also 
that a purchaser will not be concerned with any directio: 
respecting the postponement of a sale. 

Then, again, in dispositions made after 1925 a trust to retain 
or sell land will be treated as a trust for sale. 

This is important, because we shall have to be careful to 
distinguish between land which is treated as settled land and 
land which is treated as held on trust for sale. In the first « 
the tenant for life makes title, and in the second case the 
trustees for sale make title. 

You will observe that, so far as a purchaser 
you will never have to have more than two consents in tli 
Any other 
consents which are requisite the trustees will obtain separats 
and the purchaser will not be concerned with them. 

In no case will a purchaser be concerned to see that 
consent is given on behalf of a person subject to disability. 


] 


The points which you should specially note are tl 


rned 


conc 


conveyance to the execution of the trust for sale. 


Interests placed behind subsisting trusts for sal 

You will notice, too, that a purchaser is not to be concerned 
with the trusts ot the proceeds of sali You will say that that 
s already the law. To ! extent t but the distine- 
tion under the new law that the interests in the proceeds of 

le have been extended; that to say, many persons who 
under the old law would have had an interest paramount to 
the trust for sal inder t new law instead take an 
iterest in the pre ls « At any rate, if the trustees 
or their predecessors have been approved by the court 

We have seen so much in our legal papers about special 
trusts for sale and special settlements created ad hoe that this 
mportant provision been almost ignored. 
Two trustees or a trust 

The most important points, however, I have not yet men- 
tioned; the first all proceeds of sale, and all capital 
money arising under the statutory and other powers given to 
the trustees for sale, must be paid to not less than two trustees, 
being individuals, or ft corporati 
New trustees to be appointe 

This, of course, is for the protection of the beneficiaries. 
But it leads me to suggest that if, in the case of subsisting 
trusts for sale, ther only one trustee, not being a trust 


corporation, you should see that new trustees are appointed 


hy fore the Ist Jar 
Settled Land Act por 
The second, : nd, per] | 
that all trustees for sale are give 
of a tenant for life and also th powers 


of all, 


statutory powers 


most important point 
Nn thi 


which are conferred on 


Settled Land Act trustees. This, I have assumed, includes 
the overreachi ¢ powers OF a tenant for lif Settled Land 
Act, 1925, s.72. But quite p ible for the courts to hold 
that this section only provides machinery for the purposes 
of the Settled Land Act, and is inapplicable to trustees for 
sale. 

I have seen it suggested that because the marginal note to 
s. 28 runs as follows: ‘‘ Powers of management, &c.,” 


this controls the wide wording of the section itself ; this is not 


lorm part of an Act of 


the case, for a marginal note doe 
Parliament: but I cannot the difficulty ing regard to 
he mystic words, * & In that seetion you will find that 
all land which acquired with capital money arising under 
a trust for sal ist be conveyed to the trustees on trust for 
sale. 

[ have already referred to the fact that the section in 


jue stion gives a px ors lt to allot the land 


n seve ralty betwee n tli 


De legation. 

The powers relating only to leasing and accepting surrenders 
»f leases may be delegated to the tenant for lift by the trustees 
for sale. : 

Under the old pract ( it was nec 
court for leave for exercise the powers, 
but after 1925 all th powers will eit ed by the 
trustees for sale or by their attorney in their names. An 
: as a delegation of 


iry to apply to the 


he r be exerci 
order made under thi 
the powers. 
Recalcitrant trustees 
In order to pre vent 
recalcitrant trustee, power 


old practic e op rates 


proceedings being blocked by a 
to the court to make the 
requisite orders. 

The rest of the group of sections to which I have referred 
merely deal with the trusts tor sale which were implied under 
the Conveyancing Act, 1911, and with which you are already 


c gnisant. 


Death duties. 
1] ur attention to ss. 16-18 relating to death 


I must next call your ¢ 
These constitute a great achievement, and, from the 


duties 
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the 


I do not think that this device will be required very 
frequent! practice ; the mere fact of the existence of the 
power will be sufficient to enable an estate owner to make 
ter) with 1 owner of the equitable interest. Still it is 
the l indoubted | be useful 

Som yenious pel have suggested that because this 
ib-s ct ! Ti k ofa “ estate owner ” thi device is available 
for a tenant tor life or trustee for sale. I do not see how it is 
possible so to deal with settled land, or land already subject 
ino fonak 4 It 1 ver be p ble for a personal 
representative to resort to t expedient, but in view of the 
vide } rs which he ] t] hould seldom be necessary. 
Spe ,] ey yt 

There cor p diy f power given by yA | ot the Settled 
Land Act, 1925. That section giv n option to an absolute 


a settlement, but in that 
deed must be executed either by two or more trustees 
ipproved or appointed by the court. or by a trust corporation. 


It will generally be a question as to the trusts on which 
an absolute « ner d res the pl ceeds to be held, whether he 
plov Tree al tr ist Io! ali or " per al ettlement. 


erred only to equitable 
y’s worth as ber g capable 
of being overridden by these special devices 
is tl] tl l I f is a family charge, 
d Land Act, 1925, 


cto created by reason 


The reason 


[t follows that that case. title must be made under that 
Act, not by me of a special settlement but by means of 
hicl ‘ for the purposes of 
that Act “imilarly if there is a subsisting trust for sale 
no new trust for sale can be created though it may be necessary 


to Lipp f ty t corporation to ct. or to } ive the trustees 


ng that every voluntary 
thin para (v) of s. 1 (1) 


if a perpetual rent-charge 


were ( d for a charitable purpose this would be a legal 
‘ te subject to ¥ ch the estate owner can contract to 
convey ; that would not create a settlement. It seems to 


me clear that the paragraph in question only relates to 
family charges properly so called, such as jointures, pin 
money portions and the like A perpetual rent-charge 
would be a legal estate having priority to the settlement, 
with 72, hene tenant for life could not overreach it. 

It would ive been otherwi f the charge had been for 
ed though secured by a 


I have in mv last lecture referred to the fact that trustees 
for sale, constituted by reason of the land being held in 
undivided shar will be able to override incumbrances 


formerly affecting an undivided share; in this case there is 
no need to have the trustees approved by the court, the Act 

lects disinterested persons to act. But I forgot to mention 
that under s. 102 of the Law of Property Act, the person who 
was formerly a mortgagee of the undivided share is given the 


| Ww Lo I] 3] ire n tl 8) Cc d of sale, and in the 
! and prof intil sale, he would formerly have had, 
ty ell his hare in thy lar d He l also given a power to 


appoint a ret ver of the Income attributable to his share in 
le will have to account to the 


For one moment I must refer to a matter which is of great 


importance to you, namely the preparation of abstracts 
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Preparation of abstracts. 


You will find that under s. 10 it is not necessary or proper 
to include in an abstract an instrument relating only to 
interests or powers which will be overreached by the con- 
It follows, therefore, that a working knowledge of 
requisite for the proper 


veyance. 
these overreaching powers is 
preparation of abstracts. 

But what will, perhaps, help you more than anything else it 
connexion with this subject will be a study of the specimens 
of abstracts which set out in the 6th Sched. to the Act. 
There you will find that the matters to be abstracted after 1925 
are placed in italics. 

In addition to these epitomes you will find in Vol. I of 
= Prideaux”’ some additional epitomes of abstracts prepare d 
on the same lines as those contained in the 6th Sched. to th: 


Act. 


The purchaser’ s charter. 


are 


Next, we must consider s. 42 of the Act, which introduces 
an entirely new principle as between vendor and purchaser 
The principle is no less than this, that a vendor will be bound 
to give as good a title as he can, and in the best way available 
notwithstanding any stipulation to the contrary. 

I am afraid that in the past we have all been sinners, pat 
ticularly in connexion with conditions of sale at auction 
in imposing on a purchaser a title without giving him sufficient 
evidence to prove that the title is good. I do not say that 
we have forced titles on purchasers which are not good holding 
titles, but we have undoubtedly forced on purchasers tith 
which would not have been accepted under an open contract 

Under s. 42 a purchaser is given power to object to the 
joining in his conveyance of a person entitled to an equitable 
interest if that interest can be overreached under a trust for 
sale or under the Settled Land Act. Thus, if necessary, a 
special settlement or a special trust for sale must be created 
or trustees must be approved or appointed in order to avoid 
bringing e+,aitable interests on to the title. 

You may take it as a golden rule that equitable interests 
ought not to appear in titles affecting legal estates, nor ought 
they to be recited in documents creating or transferring a legal 
estate. There are, of course, a few exceptions, but they are 
30 insignificant that I think I can safely leave you to discover 
them from the practice books. 

It is on account of the necessary simplicity of future 
abstracts of title that we have ventured to impose on a vendor 
the obligation of making title in the proper way. 


Condition as to legal estates. 


Among other important matters dealt with in 42, you 
will find that a vendor is not entitled to stipulate that a legal 
estate shall be got in or traced at the expense of the purchaser. 

Such a stipulation would, in fact, be an admissior that the 
vendor’s title was bad. 

You will now agree with me that after 1925 it will be of 
the utmost importance to keep an eye on the legal estate ; 
having once acquired it, whether under the vesting provisions, 
which I dealt with in the last lecture, or otherwise, it must 
not be lost sight of. 

But not only does s. 42 provide that various stipulations 
made by a vendor shall be bad, but to some extent it moulds 
a contract for the sale or exchange of land. 

For instance, if a mortgagee agrees to sell his mortgage 
term, but has power either to convey the fee simple or to 
convey the head term, then the contract will extend to the 
fee simple or to the head term. 

Then again, if a tenant in tail in possession purports to sell 
his entailed interest, the contract will extend to the fee simple 
or absolute interest, for under the Settled Land Act he has 
power to convey the fee simple or the absolute interest in the 
leasehold land. 








EB) faile d intere sts. 


That reminds me that I have not mention 


| which no doubt all of you are well awar that after 1925 
personal estate will be cipable of being entailed in exactly 
| the same way as freeholds can be entailed at t] present time 
But subject to this, tha } pl rt ! il eXpressions 
ust be used after 1925, for creating led interest , as 
would have been required in an executed settler 
| Informal expressions which might be construed as creating 
| estates tail in articles for a settlement, or in a will, will not 
| so operate after 1925 

This is consequentli l on t) xt on made in tl] power 
to create entailed interest 

The suggestion for « xt nd ng the power! to create enta k d 
interests to personalty cai fre ! friends Sir Arthur 


Underhill, the senior conveyan court, and 
Mr. Sanger. 
It has been suggests d by erro rade step 


I venture humbly t» differ from thei If we had not authorised 


ntailed interests to be created n equity in property generally, 
but had, as has been suggested, abol ed entails altogether, 
we should, as a profession, have had to ent long trusts for 
giving effect to what now succinet ummed up in the 
words “ estate tail.’”’ 

fter all, what does it itter to the publie what equitable 
nterests are created behind the curtain, provided that they 
are not concerned therewith or prejudiced thereby 2 


Rescission. 

After this digression I ist cal our attention the 
prohibits the vendor from rescinding 
hts under 


to 
provision in s. 42 whicl 


the contract if the purch upon his rig 

that section; ther a similar provision in the section (125) 
giving a purchaser a right to a copy of tl iaterial parts of a 
power of attorney granted Liter 1925, und r which title is made. 


Re guste ré d inte re sts 


Under s. 43 a purchaser is entitl-d to require that a matter 
protected by registrat on | ill hy cance ae d ort it the person 
entitled to the equitable interest shall concur As a general 
rule it will be better that the equitabl ter hould be 
discharged before the conveyanc executed. Of course, if 


thet r 
anding 


rned with it. 


the interest sone which. \ 
the registration, thy pure haser will not be cones 


entertain a d 


Whenever you subt whether an equitable 
nterest will be overreached, your safest plan will be to 
supply a separate abstract of it distinct, from the abstract 
relating to the legal estate, and w out prejudice. This, 
however, should seldom occur. You will’ generally find 
the answer in the Law of Property Act, 1925, s. 2 and the 
Settled Land Act, 1925, s. 72 

Under s. 13, if the V ndor unabl 0 d« 1 the equ t ible 
interest in question, he is left to his remedy of rescission. 

I had proposed to-d _ to give ou rt explanation of 
the overreachiy g powe! civen to fe b ots 
of the Settled Land Act, but 1 1 M | mC. 
has dealt with tl o fully i Is] l you will 
find reported in one of the | | k IT 
afely leave it for vou to read 


Comm nceement of tith 
You will all have notice period for 
commencement of t th > th x pl ice of forty 
The other part of tl { ction { 11) [ have 


vers up the 


years. 
dealt with, but I 
title of the lord of a manor to enter into compel 
agreements. 


Title to enfranchi 


alr ady 


ation 


sed land 

In my first lecture I suggested that would be expedient 
for a steward to have a statutory declaration made of the 
title of the lord, tor which he could charge a fee when a copy 





was furnished to the owner of enfranchised land. The object 
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of that statutory declaration is to satisfy the owner of the 
enfranchised land that he is dealing with the person who can 
enter into a compensation agreement This ub-section 
only deals with the title which a purchaser will be entitled 
to call for when acquiring land in regard to which the manorial 
incidents have been extinguished 


Documents in POSSEssiOn of trustee, ete 

Under s. 45 documents in the possession of a trustee or 
mortgagee of the vendor are treated, so far as expenses are 
concerned, as if they had been in the possession of the vendor. 
This I think is in accordance with most of the Conditions of 
Sale hitherto employed by Provincial Law Societir 


Statutory Conditions of 1925 

Under s. 46 the Lord Chaneellor ha prese ribed a very 
short form of Conditions of Sale which will supply the common 
form conditions for the purposes of contracts by corre 
pondence. This form, however, leaves matters of title in 
the same position as if there were an open contract. 

Accordingly the form so pre cribed does not in any way 
take the place of the General Conditions of 1925, which have 
been adopted and will, I understand, be published by The 


Law Soc ety. 


Return of deposit 
Under s. 49 the court is given power to direct the return 
of a deposit In proper Cases ; this must be borne in mind 
] 


when contracts for ale are pre pared 


Payment anto court 

Section 50, which takes the place of s. 5 of the Act of 1881, 
has been largely extended in its operation. The court may 
now discharge all the land affected by the incumbr ince, which 
is provided for by payment into court, notwithstanding th 
on a previous occasion the order may have been confined 
to the land then sold The section also ; | 
as well as to sales. 

For practical purposes, after 1925, the section will be 
required to discharge legal incumbrances, fer you will 
observe that nearly all equital le incumbranee » hot pre tected 
bya deposit ot tith deed will be « ipabl of be Ing ove rreached 
by a vendor. 


Conveyances on sale by mortqaqees 

I have referred to the fact th it und r 
gagee, when selling, will be able to convey either the fe 
simple or the head term affected by his mortgage; but I 
should point out that in the case of mortgages of leaseholds 
the mortgagee will not be able to convey the | 
only part of the property demised is con prised in his mortgage 
vortioned. 


88 and 89 a mort- 


and the rent has not been apy 


Power of atlorney 

In a case of this nature it will be expedient to give a power 
of attorney to the mortgagee to do all t t he would be able 
to do under s. 89 if the rent had been apportion d. 

Sugha power of attorney is rendered more effective by s. 128 
for that section enables it to be given not only to the mortgage 


; 


and /his substitutes. but to the mort 
deriving title under him. 


gagee and the persons 

a 
Trysts of mortgage debts. 

Another great improvement in the matter of making 
iv introduced by s. 113 under which notices of trusts affecting 
mortgage debts, which may have inadvertently been brought 
on to the title, will not affect a puré haser. We have, in the 
past, used our best endeavours to keep these trusts off the title 
to land, and the court, on nearly all occasions, has been able 


title 


to support us; but in some cases it has not been practical to 
do so, and this section will fill a gap 

You may have noticed that in the vesting provisions in 
Pt. III of the 1st Sched. similar restrictions, on the effect of 
notice of trusts affecting mortgage debts, are enacted 


5 


Cesser of mortgage tern 

Under s. 116 a mortgage term will cease when the mortgage 
money is paid. This will keep the titles clear, otherwise there 
might have been some inducement to nervous practitioners to 
keep alive mortgage terms in the way that was prevalent a 
century and more ago. 

Judgment debts and charqes thereunder. 

The statutory provisions affecting judgment debts have 
been consolidated ins. 195 Not only has that been done, but 
you will find that under s. 90 the judgment creditor, who has 
obtained a charge under s. 195, may either obtain a vesting 
order transferring the legal estate to a purchaser, or may in 
effect b place d in the position of a | gal mortgagee, by an 
order vesting a legal mortgage term in himself. This will 
enable the mortgagee to make a title out of court. 

Elegit 

In connexion with s. 195 I ought to mention that it does not 
expressly deal with writs of elegit, but these, of course, must be 
registered at the Land Registry as hitherto. 

The chattel real interest of a tenant by eclegit being equiva- 
lent to a term of years absolute, will be a legal estate. 

T itles hy the court. 

You may have noticed that in s. 2 the method of making 
title under an order of the court binding equitable interests 
is referred to. That is supplemented by s. 203, which shows 
that the payment of the money into court will exonerate the 
person making the payment, and by s. 204, which shows that 
a purchaser will be safe in taking a title under an order. 
Defeating provisions. 

I can now pass to another form of the overreaching pro- 
visions. Strictly speaking, they are not overreaching but 


The ence of an overreaching provision is that it substitutes 
money for land, but under the Land Charges Act, 1925, 
matters which ought to be registered, but are not registered, 
are defeated, so far as regards a purchaser, and no express 
provision is made under which the owner of the equitable 
interest may have resort to the purchase money. 

I do not, of course, say that the interest is void in all 
resp cts, but for purpo ‘of title it is treated as be ing void 
as regard 
Restrictions on notice. 

Under s. 199 of the Law of Property Act a purchaser will 
not be prejudicially affected by notice of a matter « apable of 
registration under the Land Charges Act which is void or 
not enforceable by reason of the non-registration. This is a 
wide extension of the restrictions against notice, not me rely 


purcha ‘T. 


constructive notice, and on this account more care will be 
taken in future to register interests capable of registration 
under the Land Charges Act. 

Registrat notice. 

On the other hand, 197-198 of the same Act provide 
that registration in a local deeds register or under the Land 
Charg Act shall be actual notice to all person and for all 
purposes, but subject to the provisions relating to further 
advance 
Closing of annuities requster. 

You wil! find that under the Land Charges Act the annuities 
depending on lives, or held for years, depending on lives, not 
being annuities created by a marriage settlement or will, 
will cease to be registered as annuities, but such annuities, 
and there are not very many of them, as have not been 
registered before 1926 will thereafter be capable of being 
registered as land charges under Class E. 


Annuities to be reqiste red as land « harges. 

In view of the fact that a purchaser will not be affected 
by notice of such an annuity unless it is registered, it is 
obvious that annuitants who have not already registered 
their annuities should do so before or shortly after the Ist 
January next. 
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Bank ruptcy. 


An important amerdment is made in connexion with land 
charges under which a petition in bankruptcy w have to be 
registered as a lis P lens. 
be 


the 


and a receiving order will have to 


registered as a writ or order affecting land. It follows that 


usual certificate of search for pending 
and orders will, as respects future bankruptcies, be equivalent 
to a search in bankruptcy. 

You will remember that under s. 45 of the Bankruptey Act 
1914, protection is given to a purchaser who takes under a 
conveyance before the date of the ded 
that he had no notice of an available 

Under the Land Charges Act no further protection is g 
to a purchaser until after the date of the registration of t] 
petition as a pending action, but under the rules made pursuant 
to that Act, you will find that the registrars of the courts are 
to register petitions as pending actions at once. 

There is a dang 
andthe registration of the pending action, but having regard 
to s: 45 of the Bankruptcy Act, that is of no material conse 
n good faith without not f 


act and writs 


recelving ord - provi 

act of bankrupt: -. 
I ‘ 

iven 


‘r period between the act of bankruptcy 


quence to a purchaser 1 ice of the act 
of bankruptcy. 
This period had t 


given rise to frauds agains’ creditors. 


o be left open, otherwise it might have 
General equitable charge S, 

A very considerable addition has been made to the list ol 
matters which can be registered as land charges. I have 
already referred to puisne mortgages and I nee d not cdi il with 
that subject again; but I should say a 
connexion with general equitable charges 

These must not, and cannot, be effectively registered if they 
a trust for sale 


two ih 


word or 


arise or affect an interest arising under or a 
settlement. 

The reason is that, in these cases, the owner of the « quit ible 
interest is sufficiently protec ted by the fact that the pur hase 
less than two truste to a 


of dealings will be given 


money must be paid t 
trust corporation. 
to them. 
Estate contracts. 
You will be concern d to see that ane 
is to say, a contract to convey a legal estate, 1 
registration. This doe 
contract for sale will be registered as a land charge. 


oO not es Ol 


Prope r notice 


tate contract, t] at 


not, by any mean 

This protection is required in cases where completion 
postpon d for a considerable time 
are entirely unknown to each other. 

It is really given in substitution for the existing remedy of 
issuing a writ and filing it as a lis pendens; for under tli 
existing law a subsequent purchaser, without notice of a 
contract, does, of course, take free therefrom unless a pend ng 
action is registered. 

[ have already referred to Inland Revenue charges being | 
registered, and to restrictive 


or the part es or the Iragents 


f 


covenants being registered as 
land charges, notice alone not being suffice ent. 


Equitable easements, 


The remaining item consists of equitable easements. 


will consist of rights created for less than an estate in fee simple 
or a term of years absolute, or they may have been ec: 
by a person, other than an estate owner, and who had no rig! 
to create a legal estate. 


Tou Wil mY particular attention to he fact hat. u 
y Il pay particul tent to the { t 


ss. 13 and 14, land charges which ought to have been regist 


become unenforceable as against a purchaser for value o 


land. | 


Local land charge os 
A totally di tinct ¢ la 


sof land charge ha 


ed, | 


namely, local land charges. These will not be registered at 
the Land Registry, but with the local authority. 
One Year 18 given to each local authority Lo ly ng I 


ell 
es ol earch can be | 


registers up to date ; after 1926 certificat 








ivering the whole ground. 
its could not be made 


it} 


obtained from each local iu 
It was unfortunate that art 


that these charges should be registered at some central place 
such as the Land Registry, but certain insuperable difficulties 
tervened 

However, an official certificate of search from the local 

ithority will be far more satisfactory than the present 
nquiries, Which may or may not receive an answer. 

Separate rules have been made in connexion with these 
local land charges, which you will find in an App ndix to the 
econd volume of Wolstenholme 
Searches. 

You will also find in the last chapter of the first volume of 


that work an explanation of the searches which will be advised 


after the Ist January next. 


Overreda hing reqiste red interest 


Before leaving the consideration of this Act I should call 


your attention to s. 22, under which the overreaching powers 
‘ mferred by other Act will not be affected, except where 


expressly provided by the statute conferring the overreaching 
power, 

In relation to this I must 1 72 of the Settled 
Land Act, 1925. You will there find that, notwithstanding 
registration under the Land Charges Act, an annuity, a limited 


owner's charge and a ire neral equitable charge will remain 


{ . 
eler vou to 8 


overreachable. 


The reason is that the interest can be 


properly shifted to the mone} 
Il have already mentioned that trustees for sale and personal 
the of a tenant for life. 


sale and personal representatives have 


representatives have 
Accordingly trustees for 


power to overrea¢ h interests corre sponding to those which are 


powers 


conferred on a tenant for life. 

At least that is the view I have hitherto adopted, though it 
Is Open to the court to hold that, hay Ing re gard to the « xpress 
referred to in s. 27 of the Law of Property 
i2 of the Settled Land Act 
are not required by trustees for sale. 


overreaching powers 
Act, the powers conferred by s. 
are not applicable and 
Again, you will find that the int 
be ; the 
referred to in s-s. (5) are practicall 
to ins. ‘a of the Settled Land Act 
Purchasers o} k gal estates without notice. 


atters 


rests which can or cannot 


Law of Property Act and 
y the same as those referred 


overreached under 2 of 


There are other 1 ( ipabli of be ng overreat hed, just 


; 


as they are under the existing law, for instance on the ground 

that the purchaser does not of them 

set out in s-s. (5) of s. 2 of the Law of Prop rfy Act. 
But you will bear in mind that though an interest cannot 


unde it may 


have notices ‘| hese are 


be overreached the oveTreat hing provi 1OnSs 


nevertheless be defeated if it is not registered when it ought to 
be registered, and similarly that certain interests which are 


of being 


) the proceed 


overreat hed, 


of sale. 


registered are neverthels capable 


when the equit ible interest 1 hifted te 


Assents provide acurtav 


The curtain provisions would be wholly incomplete without 
the aid of certain provision in the Administration of Estates 
Act, 1925. The most Important ot the contained in 

36. which provid for a new form of urance, namely 
an assent in writing by a personal representative, whether 
being an executor or adnunistrator 

In favour of a purchaser, an assent in writing will be taken 
to be good, sa a nst another purchaser, unless a 
memorandum of a previous conveyance or assent has been 
endorsed on the probate or letters of administration, provided 
that the perso! il repre tat tates that he has not made 
an assent or conve ince l revard toth legals tate In que stion. 

Assents will not o be made to persons absolutely entitled 


ul der a ile Vise bequest o1 uncle 
entitled a 


tenants for life, but i 


ranintestacy, but to persons 
trustees for sale or as personal representatives or as 


latter case the assent will be in 
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the form of a vesting assent within the n 
Land Act which 1 cle il A hn later A 
in favour of perso ler title under 


whether or notin a du 


death. If befor , the equitable interest 

in the land } I con dto t purcha er, that conveyance 
will carry the ad ” pdu The title of the purchaser 
will be subsequently L by ent which will transfe1 
the legal « tate to! 

On the ot | personal representati ell, 

thi Y must ma t ! y! ul not by an assent 

Please note ut i land » be held on trust for sal 
the assent if f should t! trust for ile and ar 
express power to po f for 

Also you beat it it ny terial whether 
the testator orf t lied bef or after Ist January 
next. Ifthe legal « vested the representatives they 
can assent to it ! 

Statutory powers of at t fin 

The next ll porta Psectlo nil I hi og 
interest pot Adi t lustat \ Unde 
that sectior { lor ile ar conferred on 
personal repr f Ir po of administration 
or during a mino or unt )) dof distribution ari 

I have ali | l u t to tl fact that truste 
fol ale ha ! | in bor tite, ar ording y; 
personal rey bo purpo will hav 

imular powel!l 
Appropriatior 

A wide power « | en by s. 41 andin favour 
of a purchaser, t ppropria deemed to have been made 
in accordan with th n and after all the requisif 
consents ha been gi 

No doubt 1 prac a 0 avoid amp auty t 
ceed of ratte be advised to give ln 
perso the appropriation 
ilter g L without the 
consents referred that ) 

Min ane irje 

You m | if | ; the Trustee Act that 
uw trust or po of land includes a trust o1 
powe! to l ( Vii rti d Onis ho! zontal, 
vi t i ‘ ! ‘ 

So lal I tru Perse il rept ta 
tives, th ) I Iirpo of enabling them to 
ell the surf ap f dt rals, or m and 
Munerais ap | tl l t havealltl pow 
ol a tenant if ist I } \ thy powel to 
dleal separately t | ! unde DO of the 
Settled Land Act 
Raising money foi pur) 

I thin ! I rt l that partner 
will hold their land « tr \ e question might 
have ay to whether t] idl properly raise money for 
partnership pur] it unde 16 of the Trustee Act you 
will find that whel 1 t il thie ed by law to Lpply 
capital Lol ibject to a ust tor al purpose the are 
to have power to ra the | mortgage Of any part ol 
the trust proper Vhen | 17 a mortgagee advancing th 
money on a mortga purporting to be made under any trust 
or powel Vested trust not to | concerned to see 
that the mone vanted or as to Its application. 

\ l ) 16 (2) of 
Settled Land Ac ( di} d:; but tl 
too cComplhicat a t tur 

I think, me Ww, it will be time for gentlemen to let e have 
their question f they will kind e them to me in writing 
] shall be obl weil, 

(From the tranacript of the Shorthand Notes of The Solicitors’ Law Stationery 


bee 


Society, Limtéed, 104-7 Fetter Lane, B.C.A. 


ining of the Settled 


ent 


i 


the 


ame en 


W 


; 


persons who, 


1 
+ 


| be made 


ed on the 


Solicitors’ Managing Clerks’ 
Association. 
LAW OF PROPERTY ACTS LECTURE 
(Sixth of the Series), 
Mr. A. F. TOPHAM, K.C., 
On WEbDNEsDAY, 18rH NOVEMBER, 1925. 
[Verbatim Report.] 
(Copyright by the Proprietors and Publishers of this Journal.) 
PRESIDENT (Mr. W. F. 


By 


Gillham): Gentlemen, befor 


Mr. Topham addresses you to-night, I should like to refer 
to some remarks that I made before his first lecture. 
‘ou will remember announces hen, that when we 
\ | 1 tl t] | 


lectures we had a tremendous demand 


over and above the accommodation of this Hall, and 
we have been ree gy numerous applications since as 
to whether or not we could organize a further series. 
That matter has been having very careful attention, and I 
have, from time to tin consulted Mr. Topham on the point. 


At first he was very reluctant to undertake the task once more. 


He also felt that until we had got well advanced with this 
eries of lectures it could not be said how far a further series 
would be useful. But we have now got to the stage when I 
think Mz Topham vill be able to tell you that he will not, in 
the course of these lectur be able to exhaust the whole of the 
Acts which we are trying to consider here, and that it will be 


a very useful thing to have a further series when the portions 
ol Acts W th W uch hue has to deal for 
inst , copyholds and various other points further 


the not had time 


io] can bi 


ince 


considered, and we can go more in detail into the points he 
has alr ady dealt Wit 
There is another matter I should like to mention, and it is 


1 


t time available for these lectures there has 
| with questions. That 


» no « pportunity to cle al 
matter has been discussed a good deal and we have come to the 


1 1 
in the shor 


this : 


been, of cour 


Si 


conclusion that best method of dealing with questions 
would be to ask you all, from now onwards, whether you are 
attending this course or the course of lectures which we 
propose to hold next year, to be good enough to submit your 


questions In writing to the secretary. Those questions would 


then be sorted out, and we would try to arrange for such of 
them to be ans da considered to be of general interest 
to the whole ass« mbly. There 
who submit a question on a 
and nobody else, and it is considered that it would 


wert 5 art 


y be individual members 


nha 
particular point which interests 
them only, 
be rather a waste of your time if out-of-the 


[ believe Mr. Topham 


answer que stions but he will confine h 


way que stions were 
he 


mself to answel 


answered, will good enough to 
ing such 
he thinks have a general interest. 

The Education Committee of the Council have been very 
carefully considering the holding of a further series of lectures, 
and at the 
recommendation that a furt 
We are, of course, 
difficult for us to organize another series such as this, 


question “ 


council meeting next week they will bring up a 
her series be held next January. 
a voluntary organization, and it is very 
so | 
would invite those of you who would like to continue the 
study of these Acts next January, to write immediately to the 
' [tis very difficult 
indeed for him to organize such a big series unless he takes it 


secretary, so that he can start forming a roll. 


in hand well in time 

Mr. Toruam: Mr. Chairman and gentlemen, if I may just 
add slightly to the chairman’s remarks with regard to 
questions, | have had several addressed to me by letter and 


otherwise, some of them raising very interesting and important 


points But, as he ha pointed out to you, I have barely time 
in these ten lectures to deal with the whole subject matter of 


them broadly in outline. In fact there are points under the 
Settled Land Acts and other Acts which I have had to omit 


for the present. I hope, therefore, that you will excuse me if 





I do not answer the questions immediately and individually. 
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ind each mortgages 


You will bear-in mind, however, that I am taking not: 


questions which are asked, and I propose that any qi 
I have already received will be dealt with in the 


chairman has mentiones 
1 } 


It would be very inconvé 
the short time that we have, to interrupt a lecture 


the ordinary ru 


vrants a legal leas 


reversion to that tw: 


mortgages, with some question arising out of the difficul 


connected with the Settled Land Act - but when we 
questions tabulated and see whether they are on n 
general importance, it may very well be that most i 
topics will arise for dis« ussion. 

Now, gentlemen, passing to the ubject for thi 
lecture, the new form of mortgages, you know no dou 
broadly speaking, the new ge will 


instead of there being a « ee sin 
mortgagee leaving the b y an ¢ 
redemption, in future mortg are to 
by means of a term of year 


in this way: you rememb nderhill’s 





Bill,” which was based on the 

to leaseholds, chattels real, ; Ids It was 
consistent with that policy that mortgages of frecholds s] 
be made in the same way as mortgages of leasehol 


r 
~ but afte 
consideration it did not appear to be necessary, 


about to be dropped, when the question of this new 


provision applied t1 his original “* Little Bill’: 


land to somebody 


five year term, of cour 


estion originated 


the rules relatin 


of putting everything, except the legal estate in fee simp) 
behind the curtain arose, and then it was thought, 


consideration, that pel 
make the owner of T he lay ad W ho had made al 


Lortgas 


hap t was rather a severe thi 


the curtain, disappear from the scene, though, of course, 
the real owner of the land. If you did that, it woul 
that when land had been mortgaged and the owns 


mortgagor, afterwards wanted to sell, the sale would have 


be made by the mortgagee without the coneurrencs 


mortgagor. He would be behind the curtain and he 


have nothing to do with it. Therefore, it was thought better 


that it should be done in this way—by creating a term 
mortgagee. I am not altogether convinced mysélf that that 


was necessary. Perhaps it was more convenient, and I ar 


not sure that the Act would not have work d quite well 


had left mortgages in their old position and risked the 
of a mortgagor who f himself put behind the 
However, his feelings have been considered, and hi 
go behind the curtain The mortgagor gets somethi 
than he had before—that to say, the legal estate 
simple. Now, of course, this idea of making mortg 


means of legal terms is not at all a new idea—it 
consistent with the changes that are being made—-that that 
should become the universal method of mortgagi 

Act endeavours to make th v and the pract of 

ancing as far as possible the same for all different 





\ct and boycott 


id carried it out 


estate in land. Ire hold eu eholds and cop holds are 


] 


be the same, and, we know is the most usual way of 


hnuortgages of leaseholds that you he ild do it by den 


that is to sav. a sub-demtse of the term It 1 
consistent that all mortgage hould take place in that 
Of course, the mortgages by tern are famuliar 


ments where you get portions terms. So that there i 


force shall oper tt 
i ce ser on red ] \} 


new in it, and although it is a new system as applied to free 


holds, the prof ssion will not find something new in t! 


vill get a term o1 


that they are not familiar with it in other branches of the law 


are a large number of mort 


The way it is done under the Act is this: in every mort 
made after the Act you are to do it by means of creating ¢ 
term of years in the mortgagee. When you come to consider 
what is to happer with regard to second mortgag 3 and t 


mortgages and sub-mortgag thatis to say whena mortgage 
mortgages his interest to somebody else it looks ¢ 

rather compl cated but the whole thing works out pe 
logically bearing In ind that the idea that everybody, 


as far as possible, should have the prot: | 


of terms, each o1 


that each mortgages 





thought that vou 


eparate docume nt 
That is provided for, 


nothing about the m 
to deal with the term 


‘tion of ale gal estat 





t ‘ ( 
The mortgagor is to be left with his legal estate in fee simple 
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and even if you do it in th 

you only in fact pass a term to th 
The section goes on to say t 

with a deed of defeasance or any ot 

have the effect of vesting t ! 

subject to redemptior hat pr 

says that it is tO apply to a co 


trust forsale. So that if you do di 


deeds you will not actually effect 1 
the 3,000 years to the mortgage¢ 
cases it might be advisable to do 
I suppose, convey the lee simple 
sale, or convey it to him without a 
deed at all, and do the mortgags 

In that case a purchaser buyi 
would not necessarily have any no 
mortgage, and he might be al 


= 


proceed as a matter of fact, on the! 
had got the fee Imiple, It may be, 
thought this out because I would ra 


views of some practical conveyan 
that when you come to debenture 
scheme like that might be advi 


J 
mor 

( i would 

! in tf mo Lye 

t \ 1 it | y 
» the mortgag ‘ 

> IGE ! olt vO 

than L (it € ior 

| be tl i some 
by Voda i Your rit 

L mortgag rust fol 

ny reference to a mortgag 
I parate locument 

nd from the mortgagee 

ice ol the fact t t “ a 
) prom l, and qu ife] 
on ng ti ttl mortgages 
possibly—I have not really 
ther like to know what the 


ers on the ubject al 


rust deeds som ort of 
le. | ain told DY con 


veyancers that it is inconvenient to have these long debenture 
trust deeds put upon the title. Of « 


the way through the deed, | supp: 


ourse, you do not go all 


but it is inconvenient 


to have these big documents all put on the title, and it occur 


to me it might be advisable in futi 
the form of the debenture trust d 
have a certain deed conveying th 


possibly also the leaseholds, to the 


deed on trust for sale, thus putting the whol 


ire you will have to alter 
d to a certain extent to 


treeholds at any rate, and 


t 


trust deed behind a curtain | sho 
of time to hear what people say about that as a suggestion 


f it is approved of it might possib 


rustees of the debenture 
le of the debenture 
ild rather like in course 


0 Into the new edition 


of *‘ Palmer.’’ So much for mortgages of freeholds. 

Then we come to leasehold Ot course, at the present day 
you can make a mortgage of leascholds either by assignment 
or by a sub-demise for a term k than the full term; but in 
future it will only be done by a sub-cder A mortgage of 
leaseholds may no longer be made by assignment In the 
same way 8. 56 of the Act goes on to say it a mortgage of a 
term of years “ hall only De ¢ ipable ol b g efiected at law 
—that is, of course, so as to create a legal mortgag eithe! 
by a sub-demise for a term of ibsolu by one day 
at lea t than the ter! vested mort I ind ubject to 
a@ provision for ce er on redemipt or by a charge by deed 
expre sed to be Dy way oll ly rty Let us co der 
how in future mortgayves of leaseholds should be mad I} 
answer 1 pretty ! pe | think 1 t you h ild I ke 
a mortgage by tb-dlemise ju | wi is vou have 
always done (except t] is you ks { he iort 
there are rather « maple ated pl ttl tru nt OMe 
nominal reversion and somet the mortgagee an 
attorney for the purpose of that ou nding no il 
reversion in case he wants to « | ver of sale), but 
having regard to the ext ed pow ile that is given to 
mortgagees (which I | clau I 1 } 
you will find, will in future be w 4 mort ot a 
leasehold by ub-de } | t { ite power to 
sell not only the sub-ter: ted I whole 
of the term which is mort t t I Lor 
own term 

Then this po mt ye | mhol 
sub-term should you g ; \ l ( ) 
deal with the conversion of « ip t 
into sub-leases, if you t t derable 
number of second and third t ad be just ell 
to have a sub-ter: ‘ » a I nu ) ‘ | 


than the term be long ny tot rt 


> 


it is not essential, and Ll do not know 


bother himself about how many second mortgages are going 


to be made, and so, I should think, in practice, that these 
ortgave by sub-demise of leaseholds will follow very much 





th pre ent form and reserve a nomini | reversion of two OI 
three days. Well, now, supposing somebody does not do it 
n that way and purports to make a mortgage of leaseholds 
by assignment. Then, just as in the case of freeholds, it takes 
effect : f you had carried out the Act in this way, “a 
purported assignment operates as a sub-demise in the case of 
a first or only mortgage lor a term —ten days shorter than 
the mortgagor's term Now, the idea of that is to allow 


room for a good number of second and third mortgages if they 
exist, because, in order to give a second mortgagee a legal term, 
you want to give him at least one day more than the first 
mortgagee, and so on; therefore, where theve are existing, 
econd and third mortgages, ad where they are purported to 
be made by assignment, the second mortgagee will get a term 
one day longer than that of the first mortgagee, and the third 
o 


vayee will get a term one day longer than that of the one 


a4 s 


in front of him, and so on. That, as you will notice, works 
out all right if there are not more than nine second or subse- 


mort 


quent mortgages. 1 do not suppose one often comes across 
cases Where there are as many as that—but I suppose it is 
possible. Even so, the draftsman who drew the Act is not 
beaten, because there is a fortunate decision of the court 
sa YIN that you can have a legal term in reversion upon 
another term although the reversionary term is not longe1, 
or even so long as, the first term. That is rather confusing, 
but I do not think anybody need bother themselves much 
about it —except this: in case you feel that the Act has not 
provid d for the unlike ly event of fifteen or twenty subsequent 

g, or made by assignment, 
it has provided for it, and it has made it perfectly clear, that 
when you have got to your tenth mortgage you may still 


| 


grant a legal term although you have got no more term left 


mortgages on a certain lease existing 


by Way of giving him one more day. No mortgagee must get 
a term longer than one day shorter than the mortgagor’s 
term. It isa little confusing, but this is so unlikely to happen 
that I do not think you need worry about it, except to just 
bear in mind that it is not overlooke d, and if you do run short 
and have not vot any day left, it will not matt r; the other 
people will still get legal terms. Of course, these things will 
probably work much more simply in practice than appears to 
be the case when you bi gin to look at what nlay happen when 
you get out of the ordinary run of things. 

Now we come to sub-morftgages. The first mortgagee, as we 
have seen, either has a term of years granted to him under the 
new Act, or, if his mortgage is purported to be made by way 
of fee simple, he gets 3,000 years by way of a term. Now, 
having that term, he can, of course, make a sub-mortgage by 
granting 2 legal term shorter than his own term of 3,000 years, 
or Whatever it is. He cannot assign that term to his sub- 


a4 


mortgagee, but li nay grant a term One or more days shorter 
than his term. Now, if you begin to work out what may 


happen there, It look if you might be ge tting Into a muddle. 


For instance, supposing you have a second mortgagee who 
has a term of 5,000 years, plus one day, you get a third 
mortgagee who has a term of 3,000 years, plus two days ; 
the third mortgagee makes a sub-mortgage, it will 


> 


I5 


Supposih 
by 5,000 years, plus two days, minus one day. Well, where is 
the legal estate ¢ I think the answer is the same as | gave 
just now, that you can get concurrent legal terms, one being 
in reversion to the other, although it is not in fact longer ; 


but I do not think, fortunately, that anything will turn on this 





question as to where the legal estate is in a case of that kind, 


because under the new rules as to priority of mortgages, except 
that the person who has the title deeds is put in a very strong 


I 
p wltion, the priority of other mx rigages called puisne mort- 
vay depends on the date of registration of their mortgages 


as land charges under the Land Charges Act. The great 
importance which is now attached to getting the legal estate 


o 
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orit 


of ‘D 


ina mortgage, and the great portance ittac 
to it, will to some extent disapp ir in tuture } 
upon who ha 


somebody ¢ lse. but upon the qui stion of who has first register 


Wiority dk 1 nd 


not 


a le gal estate having priority over 


d 


ng 


his mortgage as a land charge. Therefore, all these elaborat: 
provisions for giving people legal mortgages all round will 
probably not help them very much 

Now we come to this charge by way of legal mortgag 


The idea there Is, that Inst¢ ad of it by Ing necessary to demise 


the land for a term of years which perhap l rather a 
doubtful kind of wav ol creating mortgage, vou hould 
create a mortgage in a certain set form of words that it shal] 


have that effect 
would have got if you had gone through the form of giving 

The Act * Where a legal 
mortgage of land is create d by a harge by de ( d expre ssed to 
he shall have the 
Same protection, powers and remedies (including the right 


that it shall give the mortgagee just what he 


him a term. says this in s. &7 


by way of legal mortgage, the mortgage 


to take proceedings to obtain possession from the occupiers 
and the persons in receipt of rents and profits, or any of them) 
as if (a) where the mortgage is a mortgage of an estate i 
fee simple, a mortgage term for three thousand years without 
impeachment of waste had been thereby created in favour of 
the mortgagee ; and (+) where the mortgage is a mortgage of 
a term of years absolute, a sub-term less by one day than the 
term vested in the mortgagor had been thereby created in 
So that without actually demising 
he has—and these I think 


“the same protection, powers and remedi 


Then 


favour of the mortgagee.”’ 
a term to the mortgagee, words 
are important 
if that had 
option if you want it. Supposing you have a mortgage whicl 
existed before the Act and those 
into terms of years, if you prefer to have your converte: 
age in the shape of a « harge by way of legal mortgage, 
I doubt whether 
but they « do 


been done.” vou are given another 


as 
i 
mortgages will he turned 
| 


mortg 
you can turn it into that by a declaration. 
anybody will take the trouble to do that 


it if they Ixxe. 


an 
Now, as to the form of a charge by way of legal mortgag: 
That set Act in Sched. V form 1. After th 
ordinary covenant to pay the money, the mortgagor, instead 
of conveying or demising the land, does thi (, the mort 
gagor, hereby charges by way of legal mortgage that 
then comes the dese ription of the property by reference 
to a schedule or otherwise—‘‘ with the to B of the 
principal money, ete., hereby covenanted to be paid bv A 
That is the form of it I rather think that if that idea of 
enabling people to create a legal mortgage by that somewhat 


is out in the 


! 
al 


pay ment 


short and simple form had occurred to the draughtsme) 
before they brought in this system of mort, wing by den Is¢ 


that might have taken the place of if but it had gone so 
far that it could not very well be put in entirely in its plac 
so it was put in as an alternative form. One cannot hel 


feeling a hope that that form of charge by way of lega 


gage will have a better fate than the statutory mortgag 
which was invented by the Conveyancing Act of I&88l. 1 
rathe r gather that not many peopl take advantage of tl ( 
provisions, although the Conveyancing Act of I&S81, vou 


remember, gave youa very nice short form by which vou coulk 


make a statutorv mortgage without setting out any covenant 
and no proviso for re¢ demption All those things were implied 
It may be, the same kind of conservatism will prevent people 


from adopting the shorter form Already conveyancers are 


beginning to show a little nervoushe about as 4 d raising 


this doubt with regard to leasehold Suppo Ingeal 
of leaseholds has been made 


happer 8, of course, 


wav of legal charge in th 
that there is a 


] 
ny 


way. It sometimes 


fe iture ine urred of the lease al d the mortgagee, who ha i 


ub-term at the present time has to apply to the court for 
relief against the forfeiture, and a doubt has been raised 
whether a person who has no sub-term at all, but only ha 
a charge by way of legal mortgage on a lease, will be able to 








of the relief etion of the 


(ct 
ntitled to do 


take advantage Mv own 


iew, for what it wort that he 


o. Under the new provisions about relief, a lessee can apply 
o the court, and the word ee neludes any persons 
deriving title under the — lesse« and a person who has a 

irge by wav of legal mortgage miust, 1 think, derive his 
tle under the lessee, because he has by express provisions 
fthe Act, a legal inter tinthe land. It is nota legal estate, 
because he has no estate, but he has one of the accepted 


it ectiol Si 


words IL asked vou to remember 


of the Act 


that where a 


legal interests you find the 


mortgage 1s 


created in that way the mortgagee has the same protection, 


powers and remedies as if a term had been granted, and I can 


ee no reason why the protection he gets should not include 
the protection given to him by other sections allowing him 
Howe ver, that doubt 


heen raised, and it may be that people will be shy of using 


to have relief against forfeiture has 


this very short and miple of making a legal mortgage 
should do in the future, 
regard to making mortgages seems to me to be answered by 
saying that, with regard to frecholds, the best plan will be to 
of tl Act, and make them by way of 
demise for a good long term of years, following the provisions 
of the Act, and with regard to leaseholds to make them by 
sub-demise in the Whether or not you prefer to 
should think 


forn 


The question what on then, with 


carry out the direction 


Same Way 


do it by way of legal charg I rather a matter 
ot taste 

Now, with regard to mortgages which exist when the Act 
will be on the Ist January 
it) a large number of mortgages 


the 


ot ¢ 
next (or immediately before th 
ed by 


of which an equity of reden 


comes into foree, ourse there 


vhich have been creat granting of the fee simple, 


ption only is vested in the mort- 


I 


vagor The ye thing } ippen to those as to mortgages 
which are made in defiance of the Act they get converted 
into mortgages by demise for a tern In the same way as 


whether legal 
you 


before, a first an only mortgagee, 
or equitable (that a 


be 


mortgagee or 


pont hould note. otherwise 


you 


rather hat it applies to an equitable 


may urpl 

ortgage): in both tho Cust the first mortgagee gets a lk gal 
term of j3.OCO vear ubject to a proviso for cesser on 
! demption The second and sub equent mortgage. s get terms 


one day longer, as befor But the legal estate in fee simple 
\\ ch had been n the first mortgages it there Was a legal 
mortgage, will vest int ortgagor,. or, in case of any doubt 
n ascertaining who that will be, it the person who, if th 
ortgage were paid off on, say, the 3lst December of this year, 
vould have been ent tlhed to ch nand the COPVE Vance of the 
fi simple So, the legal estate in fee will automatically vest 
n the mortyayvor! ily ourse. to the legal term which 1s 
deemed to be v ted nad ide to vest. in the mortyagee 
Of course. in the me wav. as vou would xpect, a sub- 
mortgagee gets a term one day shorter than the term vested 
i the mortgauw You t ft nl perhap that all these 
| ople getting | | rt ros who pr ousl many of them, 
only had eauitable mort f ! t create rather a contusion 
vith regard to prioriti Bu it pirticularly guarded 
vainst The \ l | that miortya hall vet no 
dvantage i mst a purchaser by gett ul legal estate 
unl 4s hie has either got the t tle « ed hh hi po sEOSSION OF has 


land charg That gets over the 


I called vour atte? 


gistered hit rie 


difficulty tion to about a purchaser 


wl ch 
econd or third 


finding himself bound b ting mortgage 

nortgare Wil ot I vould be only equitable because 

hey are turned into a leg taf It gets over that difficulty 
regards mortgages existing before the Act comes into force, 

but it would not | do ) regard to new second and 

third mortgages made after t Act, fit id not been for the 

provisions which | hee made for registering such mort- 


Vases a land charue as been done by way 
P 


ol 


of the 


s to affect the priorities 


vesting these leuval ¢ 


various So that. as between mortgagees 
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subsisting at the « Lott 
existing rule 1 
still. Itis onl 
that the new ru 

Now what ou t 11 


either second o1 
I think the 
he is amply pro 


on the other hat 


get them it b I 
important —that | oul 
mortgage under thr I ( L, 


not bound to do 


he is entitled 


turned into ; 


Now, with sr 


first mort 
mortgagor 
one day longer 
estate in the t 


sub mortgage has bp 


renewable leasel 

holds for 

are turned into ter! 

month’ notre 

where there 

by one day t 

term whicl t ( 
I doubt whethet 


regard to | 


ments are} let 

difficult The 

mortgace 

mortyvagee tn t , \ 
the legal est 

urrender or | 
being that if | 
the effect 
surrender, and 
has not got the 
to surrendet! It 
whether he t 
surrender or a 


3.000 year | 

as to what happer wl re 
and there has beer 

surrender without not Aut | 


attention to it that I « 
apply the present I il to 
mortgagees under the old 1 
has priority b 
for 3.000 vear 
3,000 year 


[he next 


day Iti not verv easy to wor out 

is the result Now what | nens to the 

a mortgagee has been ad ted. f n the 
simple will vest in the mortgagor that j 
whois entitled to the equity of redemptio: 
and would have had the copyhold surret 
If the mortgagee is not admitted, then no] 


is vested in him, and the legal estate of t] 


ested ebod) nd probably the mortgagor will still 
rema ted int That 1 governed by the 
irvi whicl ! le to apply to copyholds when the 
\et t I Where ther an admitted tenant, 
the lea tate in fee ple w vest in him: but if there is 
! nat ! nt or perhaps 01 the death of 
the hold hay e h at-law or devisee 
he lrnvitte then the legal estate will vest in the 
pel ho | the best right to be admitted. There are 
some rather comp ted provisio! with the intention of 
i rds right to f _ and eases of that kind, but I 
h ‘ ae eo 
Ne r Is f rs of a mortgagee A mortgagee, 


“ll , ™ ail { ae miple in future, but he has the 


take | on of the land as he had before, and 


t ‘ ort title deed His power 
of led nt, that it is really made to be 
t t f l the f pl It is done in this 
morta ells under his statutory power of 

le. or und power of sale, so that if he is selling 
under a p r given to him by the deeds, it is the same thing ; 


CO} re I) hit operate to convey the fee simple, 


it i 0 1) Il | u 1 me rigages there may be, 
For i ( ret second mortgagee 
ort I ‘ tedin him, he could 
t ] le t pure er, but subiect 
to an « t legal tert e will si of 3.000 vears. Whe 
that | d the mortgage ls the fee simple, lis tern 
‘ | reed | llowed up in the fi 
I led wer of sale applies to mortga 
vhether { , ter the Aet : and, of course, it had 
to do tia tit the Act are turned 
nto yy y dso you must give them 
the full po r to dea th the fee You find there is a very 
difficult section to follow, whic vs that this extended powet1 
not fect nd then rather a difficult 
nite ) < | ! king I think it comes to 
t the idea that you are not to deprive a person of thi 


power of 1 if hus mortga ce had till 


rel ed rt It I By turt ngitinto a mortgage 
lor t ré lling th fee a hie 
vO | | rtgag ilone That | 
thin ( | f not alto ethe easy 
to foll 

| ‘ ’ rt ‘ the convevance by him is 
| | le in tl reise of his powet! of sale. 
| t t pre t Convevancing Act under 
while to sell expressly in pursuance of 
} power, otherw t does not operate under the statute to 
protect pure t but under the new law, whether he 
' d to hav old in pursuance of his 
1) yer nei the wur el titl not to bye impeacha ble Oo! 

‘ iil of \ properly exercised, 


itis not to iy 


added : 


of the court was in fact 


rerant \ ‘ leavy 
obtal { y re it \ ( to obtain it. For instance, 
difficulti« ynetu ive occurred where a mortgagee has 
b ng and t juestion of the Courts Emergency Powers 
Act h nd qu tions have to be asked to see whether 
t! lea of e cou obtained. That will not be 
nee iry for a purchaser to consider any more 

Now ng from the power of sale we come to foreclosure. 
When a mortgagee who has only got a term vested in him in 
re pect of L mo ge of ti | mpl forecloses hie will get 
by virtue of the foreclosure the legal estate in fee simple vested 
n him. If the Statute of Limitations applies, and the 
mortgagor's rights cease to exist by twelve years’ possession 
by the mortgagee, then the mortgagee may enlarge his term 
into a fee ! ple In the same way, when a leasehold mort 
gagee sell although he has only got a sub-term—he can sell 
the whole of the term which flected by the mortgage ; that 
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is to say, where a mortgagor having a term of fifty years has 
mortgaged that term by sub-demise, then the mortgagee, when 
selling, can sell the whole term, though there is a nominal 
reversion left outstanding in the mortgagor during the 
mortgage. I think, as I have said, that will get rid of th 
necessity for those clauses about the trusts of the reversionary 
term. 

This again applies to mortgages whether made before ot 
after the Act, but there is a proviso there dealing with a 
case—again it is not very easy to follow—where a mortgagor 
having a lease of some land makes a mortgage of part of the 


land comprised in his lease by sub-demising that part. There * 


the power of sale cannot extend to the whole term unless there 
has been an apportionment. That is the only exception ] 
think—otherwise it applies to mortgages whether made befor: 
or after the Act. 

Powers of leasing are extended somewhat in the same wa‘ 
as the Settled Land Act powers—fifty years for an ordinary 
lease and 999 years for a building lease. There is a small 
difference with regard to a case where a receiver has been 
appointed. I think it was the Act of 1911 which gave the 
mortgagee power to make a lease when he had appointed a 
receiver ; but it is more convenient as a rule that the receiver 
himself should exercise the power of leasing, andthe mortgages 
may now delegate his power of leasing to the receiver. 

Now with regard to the transfer of mortgages, that is made 
more simple. Instead, as now takes place, there being a 
transfer of the mortgage debt and a conveyance of the land, 
and so on, in future all that will be necessary for the mortgagee 
to do, will be to transfer the mortgage or transfer the benefit 
of the mortgage, and a form is given in the 3rd Sched., Form | 
It runs something like this; ‘‘this transfer of mortgage which 
is made supplemental to the mortgage deed witnesseth in 
consideration, and so on... the niortgagee as mortgagee 
hereby conveys and transfers to ,? the benefit of the said 
mortgage.” That is all. So that if you mortgage in that way 
it operates to transfer the mortgage debt and all the legal 
estate which is vested in the mortgagee. That you can do 
if you like, but you need not adopt that form. Now with 
regard to the reconveyance a very important change is made. 
Instead of there being any necessity for rec onveying the land, 
as you have, of course, to do now, in fee simple mortgages, 
the Building Society mortgage idea is extended and a receipt 
endorsed on or annexed to the mortgage operates without 
reconveyance to discharge the mortgaged property and merge 
or put an end to the term. There are exceptions, of course, 
where the money has been paid off by a person not entitled 
to the immediate equity of redemption. Then, of course, 
it is right that he should take a transfer and it operates then 
as a transfer to him. When that receipt has been endorsed, 
the term simply comes to and end. But, more than that, by 
s 116, whenever the money secured by the mortgage has been 
discharged the term becomes a satisfied term and ceas 
Now, there is some little doubt there whether ‘ discharged 
means discharged in a formal way by a receipt under the 
previous section, or whether it means—and this seems to 
follow from the language whenever the money has bee n paid 
off and, therefore, the mortgage debt has been diss harged and 
ceased to exist, the term will come to and end Now, if that 
is so, this difficulty, or possible difficulty, arises; it i 
said that it may be that you are buying from a mortgages 
and you see the mortgage to him and you know that he ha 
got a power to sell under his mortgage, but you do not know 
that the money has not been paid off and it may be that 
the mortgage money has been paid off, with the result that 
the term vested in him has come to an end, and he has got no 
legal estate at all, and, therefore, has nothing to convey. I do 
not think myself that that really will operate in that way. 


[ am pretty sure the courts would struggle to construe the 
Act in another way, and I do not think it will be nec iy 


so to construe it, because the mortgagee’s statutory power of 





sale—or the power given to him under the mortgage—is the 
one remaining example of a legal power. It is a power by 
statute to convey, not only the estate which is in him. but 


] ] 
I 


something different. He has a legal power by statute to 


convey the fee simple in the case ol a fee simple mortgage, 


though he himself has only got the term; and we have seen 
that a mortgagee who conveys is deemed to be doing it in 
pursuance of his power and his power is to sell the fee simple. 
The refore, it seems to me in the unlike ly event ofa mortgagee 
exercising his power of sale after the money has all been paid 
off, that the purchaser will get a good title, because the Act, 
which vives the powel of sale and protects the purchaser, SaVvs 
hat the pure haser's title shall not be Impede hed on the ground, 
mong other things, that the powel of sale was Improperly 
exercised. So it seems to me that the power of sale will still 
subsist, and the purchaser's title will not be impeached though 
mortgagee has improperly exercised his power although 

his term has come to an end. However, there is that doubt 
which has been raised, and that is my view with regard to it. 
Of course, we shall have to wait and see what the court says 
about it, pessibly next year. In the meint me, | doubt whether 
t will be necessary for people who are buying from mortgagees 
to raise special requisitions and try to suggest that a mortgage: 
when he is selling, has already had all the mortgage money 
paid off. 

There are other matte! that | should like to have dealt 
with in reference to mortgages, but I think L had better stop 
there to-night. 


Tranecript of the Shorthand Notes of The Solicitors’ Law Stationery Society, Limited, 
104-7, Fetter Lane, B.C.) 





High Court—Chancery Division. 
In re Des Reaux and Setchfield’s Contract. 
Romer, Jd. l4th and 1Ld5th October. 

VENDOR AND PURCHASER SALE OF LAND -REFUSAL BY 


VENDOR TO TAKE STEPS TO MAKE A Goop TITLE 
STEP AN APPLICATION TO THE COURT FOR AN ORDER 
UNWILLINGNESS Notice BY VENDOR TO RESCIND 


Vow Notice VENDOR BOUND TO AePLY TO CouUR?. 
The conditions entitl ng the vendor to rescind if he is‘ unwill- 
ing * to remove an objection of the pur haser, does not entitl 
the we ndor to act arbitrarily and unreasonably and a vendor 
fenant for life, cannot. under such a condition, refuse to apply 
to the court for the appou tment of trustees for the pur pose 0} the 
Settled Land Acts, to receive the purchase ONCYS, and any 
atte mpted re scinding of the contract on his part’ in such a case 
” ill hy declared hy the court to he void 


This was a vendor-and-purchaser summons, taken out by 
the purchase r, asking for a declaration that thi vendor wa 
not entitled to rescind the contract under the conditions of 
tle included therein, and that the notice to resen d was void 
and of none effect and al oto have { declared that the vi ndor 
was bound, in order to make a good title to the property, to 
make the necessary applic ition to the court under the Settled 
Land Acts, 1882 to 1890, for an order appointing trustes 
of the settlement under which he was tenant for life for the 
purposes of the Acts, and giving him liberty to exercise his 
use his best endeavour to obtain such an 


power of sale and to 


order, and to register the same as a lis pendens. The facts 
were a follow : ie iwritten contract dated 2nd December, 
1024. the pure! iwer contracted to purchase Trot the vendor 
a house at Weston-super-Mare. The conditions of sak 


appended to the contract stated that the tenure was freehold 
and that there Wu i grounds nt, and stated that the property 
was sold subject Lo the covenant and « ] 
the same was held by t vendor, and 
mence (a) with the grant creat 
corporated thi common tori 


Society One of | Cone form: conditions was the u ual 
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one providing that if the purchaser should insist on any 
objection or requ tion W vendor hould be unable 
or, on the ground of expense, ur ny to remove or comply 
with, the vendor ght, under rtain condition rescind 
the contract The vendor d ered | ibstract « t 
which showed that he had, by acon ul dated [8th October 
1921, conveyed the property t late fe nd that she 
by her will, had appointed H. H.S r itor i 1 
and had devised the property u trust for le at at 
time on the written ¢ dor durit life 
and. that she had died } ‘| 1o24 | dor 
produced the will of | lat fe lan order of the Probate 
Division. This order it lact t tt espond 

vife had executed Is, t lv referred f ! 


another dated 3rd M 1024, b e Teve 1 t 


hil t a f t r real « 


will except in go fi 
appoint d i \ r. 4 


requisitions Lurther dtsel | that under the ; 
au marriage ettleme t dated 2Ot October. [Oe | di 
on the marriage of the vendor, wit ; wife nd dr 

up in the Fren nu the vendor. it re aka 
child b Ing bor: " } rt ‘ 
(which event occurred is « l, after t death of hi 
wife, to a usufruct t ; : 
to her at the time of rd | babel j 
toa further requisit Ht. tl | trust 
and that the ndor we Leo 

“answer lic rie t t ‘ j : 
requi tio er ttr<«l ‘ | 4 
vendor should ¢ int 

will ind declar ne I 1 ¢ 


the vendor exercised 


of trustees for pur} 
course was refused, and t lor «a notice pu { 
to re cind the contract 


Romer, J., after t the { pert 


obvious that the resi ! i 


property The question to be deter er whether t he 
circumstances hy just | ré lis He not willing 
to comply with t I lor 

vendor, but the | 4 ’ i 
that has to be quail l | ist I 
arbitrary nor unreasonal ly these cases a pul er 
is entitled to : ume that the ‘ lor! done everytl ng tl it 
is reasonable to assure that L | t to cari 
out the contract read Her ndor 
has contracted in ter ‘ ttl I 
is the owner of the propert ind that cal } 
know make a I t I | | Lol 
fact at the ti t] ndlor ente! to this conts he } W 


that he could not make a tit At tha e he ha nt org 
ulted H. H. S. about it, and had t taken al LV Ice 


fromany col! petent lega uly r,ast he tithe the propert 
In my judgment the respondent, | wted 1 ess] 
when attention is called to the fact that he | not got a tith 
and he 1 hown that | rial erta upp tio? he car 
make a good title to th propert he ref to d thy 
yround that, to take the steps pointed out to | would 
involve him in expense lhat not a reasona tl for 
the vendor to do in reference to the purchaser Under the 
circumstances, there will be a declaration that I lent 
is not entitled to rescind the contract, and that t notice to 
rescind is void and of no effect Liso there ! i declaration 
that the re pondent I | or r to mal L title 
to the property, to make the 1 ‘ iry application to the 
court for an order, and to use | best endeavours t btai 
uch an order and to re ter the meas a lis pend 
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High Court— King’s Bench Division 








Cohen ». Jonescu. Finlay, J. 30th October. 


YDERS—-TRANSACTION HARSH AND UNCONSCIONABLI 
ENING VHOLI TRANSACTIONS—PREVI0t 
ACTION BIECT OF CONSENT JUDGMENT—JURI 
( #” COURT TO RE-OPEN Previous TRANSACTION 


5], s. 1 
¢ hearing of a Pio) hrov ght hy (L pone yle ndei on tu 
vas ordered that the whole of the transactions 


pro 
shad resulted ina judqment 


ENDERS Ac 1900, 63 & 64 Viet.. « 
hie PLITIeS / ‘te hi re pened A 


MOWECY- 


der the ve opening 


hat p ) 
let der Ord. ALV. The plaintiff brought an actio 
ipea defendant in respect of two promissory notes for 
£1000 d £200, each dated 13th June, 1924. Under the 
former te, t t of which was repayable by insta 
‘- | 1 I i due and pavable in default of any 
olt | itter Va pavable on demand, 
|The 4 illeg default in pavment of one instalment 
| r £1,000 Lt} tl ote for £200 had bee: 
| ' , . 
al Interest was p thle under each note ato pet 
( 1M mth ft the date of iturity until payment. 
Phe « lant pleaded that the transaction was harsh and 
ul In January, 1925, Finlay, J., tried an action 
on t two not He held that the transaction wa 
ur ind ona incl directed the whole of the 
tr e parties to be re-opened and an enquiry 
to | the ba that the plaintiff was only entitled 
|} to terest 20) per bt. per annum. On a transactior 
1 in ent partie rior to the above the plaintiff sued the 
defer r £1,542 wing due on two promissory notes for 
L500 ee | The defendant pleaded that th 
rat f interest was harsh and unconscionable, but at the trial 
Mit April, 1o24 ibmutted to judgment being entered 
iva Avory, J., directed that “* judgment should bi 
entered for the plaintiff for £992, being the balance now 
remia due, with cost And further directed that th 
jud not drawn up and entered, provided (1) the cost 
ver lL by defenda within seven days from the date of 
taxat or agres t: (2) the defendant paid to the plaintifi 
t he C375 ¢ ( before jot May, 1924; and (3) the 
defendant paid to the plaintiff the im of £375 on or before 
10th J poe lhe enquiry directed by Finlay, J.. wa 
| heard fo Master Jel who certified that on the first 
| trar { hich to trial before Avory, J., the plaintiff 
| hacky hich exceeded by £378 the sun 
| which would have ndue to himif the money lent had bee: 
lrepavable on a running account with interest at 20 per cent 
per annu He a certified that the amount due to the 
| plaintiff im the present action calculated on the same basi 
las abo hould be £104. Counsel for the plaintiff contended 
lthat ft ( t had no irisdiction to. re open the first 
} transa 
IN | he case raised a new point under the Money 
| I ders Act, 1900. It had been said that he had no juris 
1 «lye ‘ ler t] vhol ‘ th transactions between the 
part tol re L because w first transaction had beer 
1 | dy t of Av J., and beeause the pro 
o} f | (1) of the Monevlenders Act, 1900, were not 
lsu to give the court power to make such ar 
ordet It | Lb irther irgued that if it had been intended 
to g power to the court to re-open a transaction notwith 
tand L | the subject-matter of a judgment 
hy etio ild pecifically so provided. That 
t lL to him to be correct The fact that the 
judgment Was tl I it olf an agreement was beside the point 
"It was immaterial whether a judgment was given after a 
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hearing in court or was entered by consent. It had bee 
idmitted by counsel for the defendant that a money-lending 


transaction could not be re-opened where a judgment had bee: 











< 


ven after a contest in court Bu a jyud lent Was non The Bonds of the 


ees he order which had be ba vietoteopen the whole LONDON ASSURANCE CORPORATION 


lherefore the order which had bes 





, 
insactions between the parties was ene he had no jurisdiction are accepted by the High Courts of Justice, Board 
to make. The result w that he adopted tl second para of Trade, and all Government Departments 
vraph of the certificate of Master Jelf, and he would « ree ; oP 
idgment for the plaint fF foy e104 Juden nt for plaintifi Fidelity Bonds of all descriptions are issued by 
J I 


foes: trig Mord RCs and eto titers SAE LONDON ASSURANCE 


for the pl uintifi; 
; | CINCORPORATED A.D. 1720). 
Simmons, tor the ae fendant CORPO ‘ 


SOL ITORS ‘. Tredaolds. for the plaintiff: TH Trustran ASSETS EXCEED £10,000,000. 














/ I 
d Co., for the defendant FIRE, MARINE, LIFE, ACCIDENT. 
(Reported by Coun CLaytos, Esq., Barrister-at-Law.] ALL OTHER KINDS OF INSURANCE BUSINESS TRANSACTED. Write for Prospectus 
SEE = wn no LIFE BONUS YEAR 1925. 
Cicctinn. 1, KING WILLIAM STREET, LONDON, E.C.4 
To Secretaries—Reports of meetings, lectures, etc., to ensure insertion in the MARINE DEPARTMENT: 7, ROYAL EXCHANGE, E.C.3. 
curreat number, should reach the office sot later than 4 p.m. Wednesday. 
- Gray's Inn. il : sik Biase sales Ni 
Mhursday, 12th Novemnb ry be no thie Cat add f Mu ‘ Bull, Bart. and Me \\. ¢ 1% | | R. Cook 
nas Perm at Crra\ Inn. t tr i r, SI \le ler \W \\ | Cunliffe. T. Ss. ¢ , j | : boars \. ¢i. 
Renton, K.C.M.G., K.C.. and the Mast of the Bea enter Gihson. (|. G. mo Op rw Mat ter 
ined at Dinner the followir (auests: HER. The Dul .A B Urmet . 
f York, K.G.. K.T.. G.C.V.0.: The Right Hon. The Lot Nine hinmdnad a bited in 
llich Chancellor: The Tre: rel i the Llon. Seetety of t . { fy ‘ | p bye , nadmitted 
Inner Temple, ‘I Right Hlom. The Earl of Desart, K.P S Bernard B i 1 the 
K.C.B.: The Richt JLo Lord Chalmers, G.CLB. ; I} Board. and other : hy 
Right Hon. Winston Churchill, C.H.. M.P.L:) The Right } 
Hon. The Master of the Rolls: Sir John Rislev, K.CLMLG 
K.C. 3 Sir Israel Gollanez; The Chief Justice of the th 
Free State, The Hlon. Hugh Kennedy, K.C.; The Eos United Law Society. 
Mr. Justice Hanna; TM Attorney-General of t] Dine ; 
f Lancaster, Mr. J. EHlerbert Cunliffe, K.C.. M.P. ss) Captair \ meet crf Ss | t \l © ‘Teniple 
B. V. Brooke, C.V.O., RUN... Equerry to H.R. The Duke of © Common Room M th N ber, Mr. Pea. Butehes 
York. fhe chair, 
The Benchers present in addition to the Tr rowel Mr. G. Bull me | | | Thevtases thie 
Sir Lewis Coward, K.C.; Mr. ¢ A. Ru , mAs Be L, ue of Nation 
Terrell, K.C.3; The Right Elon. Sir Plant Barton. Bart Mr. F. W.W | 
The Right Hon. Lord Merrival Mr. Herbert P.M Phere also sy M Ki. : He. WW. Dd. Renton, 
K.C.; Mr. Edward Clayi K.c'.; M Art] Gill; Tl ki. W. Aceran, FP. W. H. ' ; 
Right Hon. Lord Justice Atkin: The Ris Hon. 7 ! Mr. G. Ball nel put betore the 
of Birkenhead: Sir Meu vue Sharpe, K.C.: Ets Hono L Te vtasse Dy I 
Judge Ivor Bowen, K.C.: Mr. W. Clarke Hall; Mr. R. J 
Dummett: The Right Hon .Sir Tamar Greenwood, Bat 
B.C... M.P.: Vice-Chancellor rt hope Wilseu et ae \ ne { i , \] | Periph 
Mr. W. Greaves-Lord, K.C.. M.P.3;) Mr. ¢ DD. Keogh: M Common Room, i \ Ml Me. U1. Buteher 
Bernard Campion, K.C.: M 1 WW. R Brown, K.« the chair 
Mr. James Whitehead, K.C. ; Mr. I ilerich Hindle : wit) Ve FF. OB. OG d: | { pinion of tha 
the Chaplain, The Rev. W. R. Matthew P.Pd.. and t] House. t] ppoint Frc itis \ Supreme 
Under-Treasurer, Mr. D. W. Douthwaite. Court should not be rest { } { Mr. W. OR 
Hornby-Steer opp Mestrs. N. Tebbutt, 
Solicitors’ Benevolent Association. : 7 Peng ee ee ee yg em 
The monthly meeting of th Directoy vi eld at) The onel Mi 3d. CT 
Law Society Hall, Chancerv-lane, om the Lith hist Min Mr. J 13 ts il lia pel ! ! { ! Mi pout 
ki. FF. Knapp-Fisher, in the chair. hefore the Tlouse ar I t 








THE LICENSES AND GENERAL 
INSURANCE CO., LTD., 


a Fire, Burglary, Loss of Profit, Employers’ 
Uctin xe 
, Fidelity, Glass, Motor, Public Liability, ete. 


LICENSE SPECIALISTS IN ALL LICENSING MATTERS. 
Suitable Clauses for Insertion in Leases and Mortgages of Licensed Property settled by 
INSURANCE. Counsel will be sent on application 
sueamareen waste 24, 26 & 28, MOORGATE, E.C.2. 
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Law Students’ Journal. 


Liverpool Law Students’ Association. 








A meeting of the Liverpool Law Student Associaton wa 
held at the Law Library on Tuesday, th Oth tnst. The 
chair was taken by The Hlon. Sir Frank Douglas MacKinnon 
Kt. (one of Hi Maj ty juscl ithe King Bench Diviston), 
when the following case was decided : \ boards a tramear 
belonging to the Blank Town Corporation, and although it 3 
full he is allowed by the conductor to stand on the top. H 
does so with his back to the direction in which the car i 
moving. Kn route the car passes under a bridge, on whi ha 
notice is placed by the corporation to the effect that pa nye! 
stand at their own ris \. of cour , neither sees the notte 
nor the bridee, nad hil hie | ming in mtact ith the 
latter, he sustains serious Injurt Hlas he any remedy against 
the corporation ? The sunsel for the plaintiff were Messt 
Kk. Holland tlhuwhe and S Dean and for the defendant 
corporation Messt \. Lawren Kershaw and J. R. Hodnett 
The chairman havin ummed up, put the question to the 
meeting, which resulted in the plaintiff succeeding. The 
voting was twenty-nine to eighteen, 

Legal News. 
Information Required. 

ANDREW HARMAN DECEASED, late of Koppa, South 
India. Intormation is desired as to any Will mace by thi 
vyentleman, who died on the nd October last.--Letters to 
Finch, Turner & Tayler, Solicitors, 84, Cannon-street, London, 
K.U.4. 

Wills and Bequests. 

Mr. William Kdward Mirehouse, of Tlambrook Grove 
Hambrook, Gloucester, barrister-at-law, Recorder of Wenlock 
since TSSY, left estate of the wre value of LOO 857 

Mr. Gilbert Henry White, of North Lod Peo it] 
road, Guildford, solicitor, tl \\ t Sul ( t I 1 fer 
over twenty years Clerk the P for Ciaihdford, | ‘ its 
ofthe gro value of LLLOSO 

Mr. Kdwin Williams, of Derby ul, Longe Baton, DPD \ 
solicitor, died on Sth \p il, leaving £25.650 il £100 
to the Long Katon Nursing Association and £100 to his clerk, 
Kdwin Plammer. 

Mr. Hill Motum, of Alexandra Park, Scarborough, solicitor, 
for twenty-seven year Town Clerk of Newcastle-on-Tyne 
left estate of the re value of £7,719 

Mt. Theodore John Fisher, of St. Brelade B Hotel, 
Jersey, formerly of the Middle Temple, .C., barrister-at-law,. 
left estate of the rm value of £1178. 

Mr. Harold Evelyn Holding, Ilanover-terra il na 
Park, Solicitor, left estate of the wre val i 4b 

Court Papers. 
Supreme Court of Judicature. 
ROTA OF REGISTRARS IN ATTENDANCE ON 
Date, EMERGENCY APPEAL CoURT Mr. JUstTicg Mr. Justice 
Rora No. 1 EVI KOMEI 
M'nd'y Nov. 23 Mr. Hi Beach Mr. Rite Mr. hit ‘ Mr. Svr 
Tuesday 4 Bloxam Svn . Rit 
Wednesday 25 More Hix ! i Kit 
Thursday Ad) Jolly hl i Sy ror hit 
Friday Ritehic More hit 
Saturchas 8 sy! Jol | 
Mr. Justi Mr. Justi Mr Tick Mr. Jt 
ASTBURY LAW t RUSSELI TOMLIN 
Mud'y Nov Mr. Joll M Ml M Hicks 1} Ml | . 
Tuesday 4 Mor J | ' H ie 
Wednesday fol M H | | 
Phuraday th Mor hol ! Hicks Beach 
Fr day Jol M H fy 
Saturday 28 Mot j | : Hicks | 
VALUATIONS FOR INSURANCE.—It is very essential that all Policy Holders should 


have a detailed valuation of their effects. Property 
insured, and in case of loas insurers suffer accordingly 
(LIMITE D), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpoce. Jewels, plate, furs 
furniture, works of art, bric-A-brac a speciality. [ADvt.| ‘ : 


ig generally very inadequately 


DEBENHAM STORR & SONS 


Pe A UNIVERSAL APPEAL. 
To LAWYERS: For A PostcarD or A GUINEA FOR A MODEL 
ForM OF BEQUEST TO THE Hospirat ror EpiLepsy 
AND PARALYSIS, MAIDA VALE, W. 


| 








Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate 4%. Next London Stock Exchange Settlement. 


Thursday, $rd December, 1925. 
MIDDLE | ir YIELD WITS 
| —_ | 
English Government Securities. £s.d. £28. d, 
Consols 24% ee ee ee oe 55, 411 0O — 
War Loan 5% 1929-47 .. oe 100°, 419 6/419 6 
War Loan 44% 1925-45 es 94% 415 0 418 O 
War Loan 4% (Tax free) 1929-42 1004 4 0 0) 4 0 
War Loan 34% Ist Merch 1928 973 312 61417 6 
Funding 4%, Loan 1960-90 oe st 412 6 41 6 
Vi tory 4% Bonds (available for Estate 

Duty at par) Average life 35 years .. 93 460/48 0 
Conversion 44% Loan 1940-44 we 97, 412 61'416 6 
Conversion 34% Loan 1961... +“ Th, 413 0 _— 
Local Loan 3% Stock 1921 or after .. 645 413 0 _ 
Bank Stock oe oe oe es 251 415 6 _ 
India 44% 1950-55 7 oe a 88e 5 20 6 4 0 
India 34% oe ee ee es 674 56 4 0 oa 
India 3% .. “ ee oe ee 57} 5 4 0 — 
Sudan 44% 1939-73 .. .. «. 95} 414 0'417 0 
Sudan 4% 1974 Se ae ee 864 412 6 417 O 
Transvaal Government 3% Guaranteed 

1923-53 (Estimated life 19 years) .. 80} 315 0 410 6 

Colonial Securities. 
Canada 3% 1938 os ee ° 834 313 0 416 0 
Cape of Good Hope 4% 1916-36 91} 476 419 6 
Cape of Good Hope 34% 1929-49 804 470/419 6 
Commonwealth of Australia 43% 1940-60 93} 416 0 418 0 
Jamaica 44% 1941-71 .. oe ee 934 416 6 417 0 
Natal 4% 1937 . at * 913 470 419 0 
New South Wales 44% 1935-45 93 416 6 5 1 6 
New South W ales 4%, 1942-62... 83} 415 6 56 0 0 
New Zealand 44%, 1944 9} 414 0 419 0 
New Zealand 4% 1929 95} 43 665410 
Queensland 34% 1945 ee 78 410 0 5 7 6 
South Africa 4% 1943-63 éa ¥e 37 412 0 415 O 
S. Australia 34%, 1926-36 86 416 6 60 
Tasmania 34% 1920-40 .. 834 43 6,61 6 
Victoria 4% 1940-60 - ‘e 84 415 0 419 0 
W. Australia 44% 1935-65 oe oe 935 416 0 418 6 

Corporation Stocks. 
Birmingham 3% on or after 1947 or 

at option of Corpn. .. a — 64 413 6 — 
Bristol 34% 1925-65 .. + ee 76} 411 6 6 0 0 
Cardiff 34%, 1935 a - --, 883 319 6'5 O 6 
Croydon 3% 1940-60 .. ' .. oe 63 48 0 610 
Glasgow 24% 1925-40 .. ie oe 76} 3656 O01;4h 0 
Hull 34% 1925-55 - < oe Ti 410 0 419 0 
Liverpool 34% on or after 1942 at 

option of Corpn. oe ee es 754 413 0 —_ 
Ldn. Cty. 24% Con. Stk. after 1920 at 

option of Corpn. se oe oe 3 414 6 — 
Ldn. Cty. 39% Con. Stk. after 1920 at 

option of Corpn. oe ee 633 415 0 — 
Manchester 3%, on or after 1941 os 64 41 6 - 
Metropolitan Water Board 3% ‘A’ 

1963-2003 o- oe e- es Of 413 0 414 0 
Metropolitan Water Board 3% ‘B’ 

1934-2003 ae a 64} 412 6 4M 0O 
Middlesex C.C. 34% 1927-47 .. oe Sl¢ '4 60 419 6 
Newcastle 34% irredeemable .. oe 74} 414 0 _ 
Nottingham 3% irredeemable .. 63 415 0 -— 
Plymouth 3% 1920-60 .. oe e° 684 48 0 419 0 

English Railway Prior Charges. 
Gt. Western Rly. 4% Debenture 814 418 0 _ 
Gt. Western Rly. 5% Rent Charge 99} 5 1 0 -— 
Gt. Western Rly. 5°, Preference ; 934 |5 7 O — 
L. North Eastern Rly. 4% Debenture . . 784 5 2 0 -- 
I.. North Eastern Rly. 4% Guaranteed 754 56 6 0 _ 
L. North Eastern Rly. 4% Ist Preference GOs 515 0 _ 
L. Mid. & Scot. Rly. 4% Debenture 80 5 0 O om 
L. Mid. & Scot. Rly. 4° Guaranteed .. 78h | 5 | 6 _ 
L. Mid. & Scot. Rly. 4°, Preference .. 734 5 9 O ons 
Southern Railway 4°, Debenture 79} 5 0 0 _ 
Southern Railway 5% Guaranteed 98 5 2 0 _ 


Southern Railway 5% Preference oe 915 5&5 9 O 

















